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“WHAT ISDUE PROCESSOFLAW

P

Question Pran 4 1o Cenrt iy bt Tom
Letel cnCa .

-1 -...'P'Js IS
Full Text of tiie Upinlons Dellvered
by Judges Nelivs, Troope and
Day in UDeriling on the
Application,

RIGHT OF W/ B UrniLD

&% 16 the conclusions of law In the aase
and that I» sl

Provision of the Statute.

“Beetlun U6 contalne a 3 rotiso at the end
Of the secilon. ilin first part of the meeo-
'en providea that no person shall be re-
moved from the stale of Nebraskiv to any
olhar atate, n priscner, for any critme eom-
miitied witlum the sate of Nebraska. It
then provides cortain penaities sgainat any

For the benalt i Jaity as woll os |
the legal protiss o wRa are jnicrested
in the matter, 5 os Dot Lere Prinis in full
the opinions af the three Judgos Wwila sat o
bhear the App.acai:on ol A mad Liennison
for a writ 4 COrpus e gpreat
principle Invoied I8 uno LHES veincs Dokl
to every. enc, ihe gueadon beiag lamt ol
whether Ao praonet I8 uegrived of tils lb-
erty by due prooses of law, Tie tvight of
habaas oorpus i: upleld by the voury, all
of the judges agrecoug, wnd eah presnting
his line of Peasuning. ‘A be ppinlous are e

fallows!
Whefh the court had assembled, Judge
Day said; *“ihe portios neo o ouurt in

the mAlter of the app.ication of ‘i'nnmn-|

Dennison for a writ of habeas corpas nud
the court Ia ready to pass upon Lhe guestlon
which wasd submitted to us Lnd
Redlol will anncunce the concluslens of
the court on the motlon.™

Judge N.diek's Opinlon,

Judge Kedaick thon gave oul the opinion
Of the court b LOoLLwH

it will not be necssary W inake any
extended Flatcimcn. wh 10 WHal e Lisues
of Lthis owa¢ are Luruier thah 1o Wiy Lhat
the prisoner Ls new L Uee cusiody oi tue
reapondetit on a warsank lasued by the
governor of the saww of Neariska based
upon’ an indicument wound Ml Abe Biale ol
lowa, charging tioe delcadant with the
eritmo of receiving widl alclog in concealing
stolens propetly b (he couny of ilarrison,
in the stale oi lows, Bhd upon ai afdavit
fled before tue goveinour that the doisidant
has fled from tie siaie of lowa and is &
fugitive from tho Justice of (he siate ot
lowa.

“Upon ibat showing Lhe governor Iesued o
warrnat sutliorimog tho arust of the pe-
titloner, and proviaug that he sliould be
tutned over to the mithodtess ol tio stite
of lown, or 1o an ngenl appoinied by the
authoritles of that slalo W receive lm or
transportation to the counly of Harrisou
and state of lowa for triul

“The petition for a writ of habeas corpus
was filed In thia court afier the arrest of
tho accused had been mnade, and while he
was in the custody of the agent of the
state of lows IHe has been brought into
gourt upon the writ Insued upon that petl-
ton and Is bhoro,

“The petition nllegcs & inrge number of
grounds tonding to show thal the petitloner
{8 held unlawfully on this warrant. A
peturn was made by Lhe agent having the
oustody of the prisoner to the effect that
he bheid him under a warrant of the gov-
ernor. ‘That return has not been traversed,
put the matter now submitted la a8 to the
suficlency of the petition to sustain the
ouance of the writ. That guestion Is
rajaed by a motion on the pert of the
agent of the demanding state, or the ré-

t in this procesding, to quash the
writ of hubeas corpus Ilssued by this court
on the ground thal the faéis stated In the
application, which Is the basis of the writ,
did not warrant its lssuance. We belleve
that this §s a gproper way, and the only
way, to raise the question of the suf-
cloney of the petition, But the argument

on such & motien the same as

. though a demurrer bad been filed to the

petition. In other words, the motion ad-
mits all the facts alleged In the petition
and says that they do not constitute proper
sutharity for the lssuance of the writ.

What is te De Determineod.
“Were we asked (o pass upon the ques-
tion aimply of the sufMclency of the potl-
tion in this case, this motlon wou'd have
1o be overruled at onoe, bocaure, AMONE
wllegntions in this potition, Is oné that

i wis no compelent ovidence before

the governor to authorize bim Yo lssue
this warrant. But we have been requesied,
to hear, or the court hua Invited argument,
upon the main and crucial question whieh
the petitioner here secks to present, and
have heard arguments upon it, and we preo-
poso to pass upon that guestion vegard-
.Jess of -the techulval one of the suMalency
of the allegutions of the petition,
point made (s that, before the gov-
r o stats I8 elther authorized or
ulted to lssue his warrant of extradl-
or his warrant of commitiment culling
the transportation of the nocused to
the other state, it must nppear to the gov-
! that the accused Is o fugitlve from
justice of that other state, and It Is
elaimed that (he questiun whether ar nnt
he Is & Tugitive is a question of fact, and
~ that the determination of that question
. in the negutive divests the govetnor of
any authority he may havé to faste the
« warrant; or, rathor, to state {t morc ex-
actly, that the non-existence of that fact
prevents the govepner (fom iaking any
wotlon whatever in the matter: that the
fact that the accused |s a fugitive from
justica Is & jurisdiolional fact without the
existence of which the governor ls power-
Jesa to lssuo his warrant, !

Easenco of Nebraska Statate.
“Upon this question it s suggeated Arm,
* by the motion, that the power of the gov-

i

e H
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" grnor of the state to order oxtradition of o

Is pot found oxeclusively In the
"eonstitution and laws of the United States,
but that the mtalules of \he ntate of Nee
Prasks have provided for cases beyond
ihoss provided for by the constitution and
Jaws of the United Statos, It may be
taken to & proposition beyond dlapute,
Na decixiona af the fedoml courts

' _sourty and the migreme court

of the tod States, that no exiradition
be bad of o prisoner from one slate
another unless ho be o fugitive from

oe from the state fo which It 18 sought
remove him. FPul, as 1 say, It is Yon-
ded that section 384 of the atatltes of
Nobraskn, and contalned in chapter xxxiil
or xxxiveat any rate contalnsd Im the
chapter guverning haboas corpus—it |s pro-
vided that a priscner may be oxtradited
regardless of the gueatlon whelber or noty
ho 18 & fugitive from Justice. It may be
that the reapondent In this case is pro-
cluded fromm reising this gdesilen on the
ground that he doea not clalm to held the
prisoner for any other reason except that
be committed a crliime in tho state of lowa
mnd is & fugitiVe from the justioe of the
Mate of lowa: and the warmant of the
governor procesds upon no other theory,
but recites that the potitioncr, Tom Den-
nison, ls eharged with thy crime of re-
celving and widing in concealing stelen
property and s a fugtilve oun the justlee
of the siate of lowa, Ha 1 sny that we
‘are not clear that It I open 10 the res
“mpondent, the mover of tEI8 motion mther,
to eclalm any vight to bold the prisoucr

4

under any diferont theory, of under a
different proposilion than that he la a
fugitive from justioe. However, we will
Olscuss the question briefly., Aud | might

aa well say here that, while 1 am an-
nouneing the conciusons af the gourt, the
ather members thoereul dn  pot censder
penlseives bound, ar miher are not te
b connldered bouad by the argumenis thal
1 Ay use o suy glatements I may meke
*.Q the law of thoe cass. We ars agresd

"“:"' i . - L . %'
: ¢

Judge ¢

[Orson® v ho kre (nieresied ahd take part
in any eaca rémoval; Jrovided, however,
that Any person whoe hoas eommitied any
crime o any ether atate, where ho ought
o be trird for that orime, 1hat he may bw
#ent to that other #tate, and it v that
proviso which It Js clnimmed worrante the
exiricifion, regardiess of the guestion of
| Whether ur mot be In n Pugitlve from Jus
e,

“Thin mection M4 containe |8 the first part
an excrplion, ‘except In cases  apocially
provided for,' that ls. o removal shall be
hed cxcept in cancs specially provided for
by smfuture, 1L first eame upon Lhe slatute

books of thias stale by an act passed In
!J.‘.»‘. upproved November 4, and was sec-
ton B of that act and the excaption which
I bave just read doubtieas had reference
Lo cases grovided fur by anotber law In
rsintence at that time, and not now upon
the statute booka, providing that the gove
| ernor of the state might enter ifto cons
tracts with the guverncrs of ollier states
fur the care of prisoners sentenced by the
courts of this state for crimes commltied
in this stale, boonuse at that tima there
wanes no odesquate provislon In this state
for laking care of such prisoncrs; and the
excepton whieh 1 have just read doubtiess
bad refercnce to that speolal provision of
the luw.

“Secllon 818, which 18 declaratory of the
law of the Unlted Btates, authorises the
EOVernor to exirfadiie nn ncoured wheh he
has eommitted a crime, or siands charged
with the commission of & er!me In any
othier atate and s & fugitive fram Justice
of that wtate, becauss the provision I8 that
In cuwes provided for by the consiltution
mnd lawn of the United Biales the governor
ahall Is#us his warrant when it s made to
appear that the defendant stands charged,
#te. Under that scctiom it must appear
thot the dofendnnt wos a fugltive from
Justice, otherwise the governor has no
power to issue hip warrant. That section
I have been unable tp find prior to the
Reviped Blatules of 1886 No doubt It was
passed prior to that time, but it was not
in the erlminnl code of 188 so-calied, or
the collation of the oriminal Ilaws In 1838,
and doubtlesp was a subgequent enactment
to mectlion 34, Delleving that to be true,
It probably waa Intended by this proviso
to exoept or exciude from the prior pro-
visions of that sectlon cases of extraditlon.
Duty of the Counrt,

““Tha lawe of Lthe United Btates upon that
subject have exieted aince 178 and the con-
stitution ever since It was ndopted. No
provision In this state with reference to
extradition appears prior to this section
354. An 1 sny, it antedates mection 853, and
consldered na soparate enactmenta prior tu
the adeptlon of the state constitution of
1867, the Aret constitution, or the constitu-
tion of 1816, the latier law would probably
eontrol the former. But we are not called
upon to determine those questions. These
two lawa were Incorporated Into the re-
vision of 198, and aleo that of 1A7%, and
have been continued in the statute books
from that time down to Ltha present, and
they are two provisions apparently refer-
ring to the same kubject. In that case it
is the duty of the court to harmonize them
it possible.

“Under section 884, when originally en-
noted, and until the enactment of section
583, there was no method provided by the
stata for the enforcement of that act—no
power granted by the state to the governor
to iasus his warrant m such ‘cages. The
power was glven and the duty imposed,
however, by the United States statute. It
may ba that prior to the enactment of sec-
tion 338 the power of tha governor under the
proviso was greater than it would have been
under the statutes of the United Hiates,
and we Are not agreed upon the question
whather It |8 compélent for A state to en-
large the cased in which extradition may
be had. 1 do mot propose to discuss that,
but sasuming that it was, the ennctment
of section 888 curtalled the power of the
governor in those csaon; It reatricted hls
power to cases provided for by the oanstl-
tution snd laws of the United Btates, And
while the existones of thes two
sectians s something of a&an  an-
omaly in @ statuts, by  construing them
together under the ordinary rules in the
coustruotion of statutes 8o that it may be
possible that both may stand, we ocon-
elude that sectlon 553 Is the only one which
grants power from the state to the execu-
tive to lssue hin warrant for extradition,
and that the effect of that seotlon Ia to
rosiriet his power to such cases a8 Are
provided for by the constitution and lawa
of the United Biates  Therefore It fol-
lows thit ln order to hold the defendant in
this caee, or, rather, the petitloner in
this came, ths defendant under the war-
rant, the respondent In the habeas gorpus
proceeding must show that he s a fugl-
tve from Justice.

Highis of the Petlitioner,

By disposing of that gquestlon, we come
to the really important question in this
case, and [ will not discuss It &t aoy
length, but announce the conclusions of
the court thereon, which, I think, will be
sutlstuctory to all partles concerned, #o
far as the discussion ls concerned. The
point 18 this: The potitioner olalma the
right In this procesding to lntrodwuce evi-
dence upon the guesilon of fact as to
whether or not he was a fugitive from
Justice. The respondent denles his right
to do that, his position belng that the
governor, having before him 4 duly certi-
fled, authenticated copy of the indictment
found In Huarrison county, lowa, and an
afMdavit to the effect that the prisoner or
the aceused had actually fled from the
state of lowa and was a fugltive from
justice, and the governor having acted
upon that evidence and Issued his warrant,
that It Is not competent for the court In
this proceeding to go behind the evidonce
befors Ithe mgovernor. In other words,
that in this proceeding thism court Is con-
fined In its Inquiry to the determination af
whether or not thore was any evidenee he-
fora the governor which would warpant
him In the conclusion, or the Nnding, that
the petitioner was & fugitive from justios,
and having proceeded to that polnt and
found that there waa some evidence be-
fore the governar upan that proposition,
then the court s powetless to go behind
that evidence or to recelve evidence con-
tradicting that prima facle case mads he.
fore the governor, and that the lassance
of the warrant of the governor having de-
termined the fArst fact, that thers was
evidence before him upon” which the war-
rant was lesued, 0 eonclusive upon the
courts, conclusive upon the right of the
petitioner In this campe, upon that gueation
of fact. Or the other hand, it s clalmed
thnt the warrant of the governor 8 only
prima facle oavidence of the exlalence of
that faet,

Antharities on the Pulur,

“The authoritios seem to be pretty well
as one upon the question that the warrant
Is agly prima facle evidence of Lhe exls.
tenge of that faet, Lut the renpondent
says (hat 1L is prima facle cbidence without
any Murther Inquiry, and that the court
examings the ovidence taken before the
governor and finds that there was woms
syidenee upon the question of fact Involved,
then the court, baving determined that fact
the warrant of the governor besomes ocon.
clusive. and no further evidenee can be
iecalved, There have been & large number

THE
propoaltion. They may be divided Inte
three clasyes:

Pirst, where the prisoner has been com-
mitted by & committing magisirate on &
prodiminary examination, or by a United
Btates commissionet on a preliminary ex-
amination, nnd he sues oul a writ of ha-
beas curpus snd olaima that he I uniaw-
fully restralnod of his liberty, and the
welght of authority unquestionably ds that
in those coses the court will not inquire
na to the welght of the evidence before
the commissioner or before the examining
maginirate, but on the writ will stmpiy
fngulre whither or not there was eovie
donco before the magistrate sufMcient (o
make out a onse of probable cause, nnd If

80, the court will not Interfere with the
wiit, but will refmand the prisoner for
trinl,

“The second class of cases Is those whera
the prisomer was held upon the governor's )
wirrant the same as here, but the ciasn
were submitted upson the record; that is,
there was no attempt made to Introduoe
any further teatimony by the party having
the writ. bt the question was submitted
upon the record made before the govemor,
and In thoso cases the rule seema to be
woll established that if there was evidence
befores the governor, at least compotant
avidonoe bafors the governor tending Lo ae-
tablish the facts necesanry to the crorcise
af his power to Issue the warrant, the
eonrts will not Interfere with the sxercise
of that power, but will remand the pris-
oner.

Caren Directly In Polint.

“The third clnss of cases have particular
reforence to the question here as to the
right of the petitloner In habeas corpus te
introduce further evidence upon the gues-
tion. It would subserve no useful purpose
for me to take up these coscs nnd distins
gulth thom, or give the reasons which ac-
tuste the court in roaching the conclusivn
they have, but the distinction belween the
variona clusses of cases may be proper to
enil attentlen to. In the cnse of o ooms
mitting magistrate the defendant In entl-
tlnd to be present; he hur a right to b
present—he has nn enforceable right to bao

present, and not only hae he & rigbt to bo
enll wit-

present, but he has n right o
nersen, and the coxninining moagistrals
must receive the tostimony of those wit-

nessos and pass Judgment on all the tes-
testimony recelved. Ho s a judicial offi-
oer; he » 8  exerclsing’ Judlelnl  powers
when he passes upon that tesilmony; Lthe
defendant Is in court; he has to be henrd
in court: he has a right to produce his wit-
nesses, and It I8 consonant with good logle
and sound common sense that whers the
Aefendant has had an opportunity to be
heard upon the very question as Lo
whether or not he shall be held for trial
before the examining magletrate, that hav-
fng been heard, or having had the oppor-
tunity or right to be heard, whether he
takes advantoge. of It or not, that that
question 18 closed so far o8 he s con-
corned, and he will be held to trinl
Governor Not a Judge.

“Now, what s the difference between
that case nnd the case that we are dis-
oussing? The governor of the state of Ne-
braska has mo Jjudicial powers He may
sometimes act'in a quasi-judiclnl wmanner,
but 1t is conceded on both sides, and we
think it the law, that in the fssulng of a
warrant he 18 not exerclsing judiclal pow-
ers. He s obeying the command of the
poustitation and inwa of the 'nited Siates
to give up to o eister atate o fugltive from
justice, He has no digeretion In the mat-
ter when it appears thal' a person in
charged with a crime and that he is u
fugitive from Justice. IL fia pald that the
petitioner In this case Was notified, It
does not appear In evidence, but conceding
it to be & fact that the petitloner In this
came was notified of the hearing before the
governor, and given An apportunity to go
down thers and protest, if he desired to, or
make such showing us he desired agninst
the issunnce of this warrant, it Is claimed
ihat having had such opportunity that he
i bound by the declsion of the governor
the same as he would have been by a pre-
liminary examination before an examining
magistrate. But the cases are entirely
different from a legal standpolnt. The law
distingulshes between what a man may do
as & matter of grace, a matter of favor, or
& matter of courtesy, and what a man un-
der the comstitution and laws of hia state
has a right to do and a right o inalet that
he has o right to do. The authorlilos are
unanimous upon the proposition that a
prisoner has no legal right to go hefore
the governor of n state gnd introduce evi-
dence upon The question as to whether or
not & warrant shall be fssued. If the gov-
ernor recelves testimony, he recelven IL an
o matter of grace or fuvor to the prironer,
and nol as & matter of legal right to the
prisonsr.

Rights ef the Prisaner.

It pesulta from these conslderations,
that no duty rested upon the prisoner to
apply to the governor for such fuvaer in
the least. Ho may stand upon his legul
rights and present theém lo any court bav-
Ing jurisdiction and power to pEES upon
themm. BSo, In my view, there I & wide
distinction between the cases where thera
has been a preliminary examination before
a judicinl officer llke & commissioner of
the United Btates having power to ex-
amine preliminarily, or an examining mag-
istrate of the gtate of Nebraska and
ecounity of Douglas, and the onse where
the governar af a state, who is the execu-
tive offficer in this particular instance, any-
way, exercising no judiclal powers, hears
a malter ex parte, and the defendsnt has
no right to appear and be heard and to
call witnesses, Thercfore we think those
cames do not apply to this case.

“The second class of cases, where It was
on a governor's warrant, but the cames
were submitted upon the record, are not
atithority tn a case where It is sought to
try the case upon ma‘ters not In the
record heforg the goveonor, They are
not authority upon the question of the
right of the party to be heard. T enll at-
tention right here to this class of cases,
where the courth say In some cases that
the warrant of the governor is conclumve
upon the prisoner. Of course 1t In con-
clusive upan the prisoncr where he sub-
mits hix case upon thw rvebrd, bnd an éx-
amination of that record by the court
shows that the governor aeted within his
jurimdiction. There In only one question,
& guestion practieally of law there: Does
the record show rhat the governor acted
within his Jurisdiction nnd was he author-
fzed to lasue the warrant?  That js the
only question in the case.  And when you
submit it In that way the warrant of the
governor s conclusve when the ecourt
findw that he had jurlsdletion to ast. But
in this case it Is practionlly conoeded that
the warrant of the governor s prima
foele evidenos only untll that prima facle
evidence 0 overthrown by competent proof.

Power of the Ceonrt,

“Phe third clues of cases, It weems to
me- and to the court, contrel here, The
thepry upon which & court of Justios, on
the hearing of an eppliostion for & writ of
habear corpum, will inguire Inlo & guestion
of taol before an Inferior tribunal, board
or officer, that ls Iuferior In the sense of
belng subject to roview by this court, ls
that the exlstence or nonczistepce of a
fact lnguired of determines the jurisdie.
tion of the party W procesd and act, or
of the oMeor to proceed at nll.  Jurisdio-
tlon means only thie, In the briefest defini-
tlon: It s the power and the right te
bear and determine the question. When
tho power is granied to an officer or to &
court, or to & board in special cases. the
power does not extend beyond the cases
mentioned In the set. Whore the power s
to be exercised 1§ & otrtaln manner, the
manner of the exerviss conmtiiules the
mensure of the power, and where (he

ocmmulmlmwm[

jurisdiotion of am officer 1o aot dependa
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upon the emistence of some fact, that fact
I always open to Inquiry in another court
where the Bnding or judgment or order
sought to be enforoed against him |8
brought Inte guestijon, The yortedietion of
A sourt, even to sct judicially, has always
been the subject of inquiry before its Judg-
mants are sald to be binding and con-
clusive,
Must Establish

"We consider it beyond question that the
governor In this state has suthority to
ismus his wirrnnt to extradite a prisoner
to a wister state for trinl for crime oniy in
A case authorized hy the constitution and
wa of the 'nlted Biates, and they pro-
vide only that he may be extradited when
he Is & fugitive from justice. Bo, before
the governor may act and lssue his war-
rant, it must be ostablished that (he} the
socused Is chargesd with a erime, and the
fact must bo established that he is & fugl-
tive from Justice, The decimions of the
supretne court of the United States, and
other federal courts, are at one upon the
proposition that no man can be considered
a fugitive from justice unless at or about
the time of the commission of the crime
he was In the state where the crime la al-
leged to have been committed, and It Is
proposed to prove hers by this tesatimony
offered that the petitioner was not In the
stute of lowa at or about the time this
crime wis committed. It In objected that
this testimony tends to prove an alibl, and
that that s a matter of defense for the
prisonor o make {n the state of Iowa, and
not on which he can call upoh this court
ta declde It In n fuestion involving his
innocence or gullt, There Is no doubt but
that this court has no authority to inquire
Into the pullt or Innocence of the accused;

they have nothing to do with that proposi-
tlon In this proceeding, and they have noth-
ing to do with any questions which are
palely and only matters of defanse to the

prisoner upon the trial, and If the matier
souglit to be Introduced In ovidence goes
rurther than a mere nlibi, then the
Authorities are to the effect that evidence
mercly amounting to an alibl have no ap-
plication. Thut s the rule ungquestionally
If It were sought to lontroduce evidence, flor
Instanee, In this case that the petitioner
wits not in Hurrson county, Iowa, simply,

nia

or that he wan in the elty of Council
Bluffs, or that he was in the city of
Dubvgque, Dos Molnes, or any other clty
within the sate of lown, the qguestion

would be governed by thome cases, that ovi-
dence only tending to prove any alibl will
not be recedved. It would be competent for
the respondent In that case to prove an
nlibl, to prove that he was snywhere
within ffty or 100 feet of the place where
the crime was commitied and not at the
place where the orime was committed, If
he could sa'tlsty the Jury that he was not
there at the partloular place, his allbl
would be proved and perfect, He would
not have to prove that he was out of the
elty, or even of the eounty, or in another
bullding. Bo much evidence merely tend-
Ing to prove an allbl would not be re-
eelved. But the evidence here goes farther
than that, The evidence here In affered, not
for thoe purpose of proving an alibl, but for
the purpess of proving the nonexistence of
0 Jurisdiotionnl fact, without which the
governor ocould not met. It does not mat-
tor that the same evidence upon this
lurisdictional fiact might or would estab-
Hsh, It suMolont, an alibl. That does not
make any differonce; If It establishes the
foct In question, It s Immaterial that It
may wlso osiablish an allbl,
Questions Well Sotileod.

“These questions, it seems to us, have
been setiled and determined by the sireult
court of appeals of the Diatrict of Mary-
land in the matter of Bruce against Ray-
ner. In that case the accused was charged
with having commitied bigamy In the siate
of New Jersey. A requisition was obtained
and presented to the governor of the state
of Maryland requiring that the prisoner be
dellvered over to the suthorities of New
Jersey for trial, and the governor lssued
his warrant. A writ of habeas cbrpus was
issued out of the clrouft court for that dis-
triet, or the distriet court, and the matter
wus heard, and the petitioner propossd te
Introduce evidence upon the question of
fact to show that he was not a fugitive
from justice. The lower court refused to
permit that evidence to be Introduced. Now
the faols were that he was a married man
In New Jersey prior to 187, and while his
first wife was llving, and fn the year 1897,
the prisoner contracted a second marriage.
The charge waa that his former wife was
living, and that his second marriage was
bigamous, and that he was gullty of the
erime of bigamy. No indlotment was found
until 1008, wome five years after the cone
traction of the second marriage. TUpon the
hearing of the writ of habsas corpus the
prisoner proposed to show that hs WaAs mar-
ried at the tima alleged In 3897; that he re-
mained within the state of New Jersey for
n period of three yeara after his marriege
and did not ponceal himseslf during that
tima, and that by the laws of the state of
New Jersey no indictment eould be founa
unless within two years after the date of
the marriage. That ls a defense of the
statute of lmitations. It Is & perfoot de-
fense, It Ia true, to the prisoner, If tha law
did not permit an iIndletment to be found
except within two yeara, It wis a perfect
defense for the prisoner to go Into the
mtate of New Jermoy and met up the wery
faets upon which he relled for his writ of
habens corpus—of his residence In the siate
of New Jersey for three years and the faot
that an Indlciment was not found within
two yenrs after that date while he was In
New Jersey, and subjeot to their lawa, and
within the reach of their courts. It would
have heen n perfect defenso, an I say.

Court Muat Reeccive Evidence.

““The lower eourt In this case refused to
permit the mocused person to present thiat
testimony. The court of appeals, In a
tharough discusslon of the authorities, re-
versed the case, and sald N was error
for the lower court not to recelve the evi-
denone offered by the prisoner, not for the
purposa of sstabilshing the fact in Mary-
land that the erime had been barred by
the statute of limitatlons in New Jersey,
but to establlah the fact that he was not g
fugitive from justice; that he had lived In
the state of New Jersey during the antlre
period within which he oould bave besn
arrested, indioted and tried for (he.orime
cbarged, and that therefore, having lved
in the state of New Jersey for that iime
he was not a fugitive from Justies and
oonld net be extradited on the ground that
he wae & fugitive. That s, they recalved
the evidence upon that question of faot,
and you will notice that the same faots
jdentienlly upon which the court acted In
the habens corpus prooceeding would have
constituted a perfect defense to the case
had the prisoner been extrndited and sent
over for trinl. So It Aoes not matter that
the same evidenoe proves an allbl, if it
serves to prove another fact which is jurie-
dictional, 1t would he recelved an proof of
that fact, no motter If It may at the same
RUme prove an alibl,

Suiliclency of Indictment,

*This case is criticleed by counnel for the
motlon on the ground, ne they elahm, thay
it does not appear that there was any svi-
dence befors the governor upoh the gues-
tion that the prisoner was » fegitive from
justics. The sintement of the case ocon-
tains this language: 'The warrant of the
governor of Marylund dosa not dlsclose
whither he considercd any evidence bears
Ing up the question: Wnsa the prisoner,
Thomas Frunee, a fugitive from jJustico,
por whether he eonsidered the suficiency
of the indictmoent.” When the case was
heard In the ctreult court no testimony
wans wveeetved upon that aquestion: Was
the petitioner a fogitive from justice? Tt
ia klwo clalmed that the case doen not
show that there wna sny testimony before

the GOVEIDGr upoo that guestics, sad the

1904.

Ftatement Is not clear on the sabject, But
It mys: The papers sccompanying the
demand by sald governor of New Jersey
being certified am authentic by Nwm.' It
spenks of the Indlotment having boen pre-
sented to the governor, and the papera ao-
companying the demand were oertiled as
authentio by him. It s & fair infersnoe
that thore wns an aMdavit probably before
the governor upon the gquestion of his being
a fugitive from justice. It may not be nec.
sssary, however, to determine that fact ab-
salutely.
Governor Finds No Facis,

“What does the record say Ih that regard
In this warrant? It ls addressed to George
M. Christlan, respondent. “Whereas, Albert
B. Cummins, governor of the stats of lowna,
has demanded of the governor of this stale
Thomas Dennlson, charged with the crime
of receiving and alding in the conoealing
of stolen property as a fugitive from Jus-
tice of sald state of lowa, and complled
with the requisites In that case made and
provided.' Does the governor say there
that he considered any evidence upon this
cass? He says he has complied with the
requisites. What requisites are they? They
are mentioned in the statutes of the United
Btates and of this state: First, demand Is
made by the governor: second, an indiet-
ment Ip presented to the governor duly au-
thentieated; third, an affdavit of soms
person (o the effect that he I & fugitive
from Jjustice. The governor does mot fnd

any fact in this connection. He

does mnot recite any fact that he
found, He does mnot say that he
coneldared the evidence. All he says I8

that he has complied with the requisites In
that case made and provided. That ls, he
has fied an indiotment, duly authenticated,
and han filed an aMdavit of somebody that
the defendant i= In the siate of Nebruska
and that he In & fugittve from justice.

“Ho that It does not appenr upon this
hearing, beyond the returi, that any other
avidence was before the movernor than the
formnl evidence necessary to constitute
a legal demand. As 1 msay, the warrnat
daes not recits that the governor oon-
gidered that evidence and determined the
question whether or not Dennison Was A
fugitiee from juntice. The only thing that
he dstermined was that the applicant had
pomplied with the requisites in that case
maede and provided.

Proposition is Preposterous,

“Now, can It be possible—enn It be pos-
sible that a court of Justice will say, as a
matter of Ilnaw, that an executive officer
of & state, acting In an ex parte proceed-
ing, upon affidavit and indlotment which s
subject to eriticism and eomment on &o-
count of & number of things omitted from
it, and does not say that he considered the
avidence; who does not say in his warrant
that he finds any fact to be true, as &
Justification for his action In a procesding
whers the defendant Is not entitied ns a
matter of right, or as a matter of law,
to be heard and produce his testimony
to asslst In the determination of the gques-
tion of fact which (s jurisdictional before
the governor onn aot—I say. Is it possible
that o court of justios in this century, In
the early part of It, Is going o0 announce
the rule that the finding of an executive
officer in such cases s binding and con-
cluslve upon & prisoner, and that on such
& Anding, or on such a warrant (in which
the decision s only prima facle evidence
At most, and that enly untll overcome by
competent proof), Is absolutely conciusive
upon the right of this prisoner, or any
other person, to walk the sireets of his
chosen place of residence, whatever hils
business may be, and whatever the char-
acter of the doefendant may be, In such
manner a& he sées fit; and that he shall
be taken away from such place and trans-
ported to some forelgn country on such
testimony as that, without the right to a
judicial hearing upon the question of
whether or not the ofMoer has acted with
authority? We say such a proceeding
would be monstrous—such s decinion would
be monstrous, It does not maks apy dif-
ference that the plaoce to which the pris-
oner s now sought to be taken (s only
thirty, forty or ffty miles away, The
principle la the same as though he was in-
dicted in Portland, Me, and requisition
made upon the governor of California to
transport him across the country, or even
a forelgn country, upon & prima facle show-
Ing of that kind.

Term is Relutive,

"The term prima facle ought not to be &
matter of dispute. It has & meaning in a
court of law. It ought not to be necessary
to eclta authorities or (o argue It, for the
purpose of rendering a decision. What is
meant by prima facle cane? It means slm-
ply that until overthrown sueh will be con-
sidered to be the facts. It Is prima facle
untll everthrown, and unless overiyrned
by the offer of other competent proof, of
courss it s conolusiva It is prima facle
until compatent eovidence establishes an-
other propositlon, and It is conclusive If
no suoh evidence s offered, and becomes
conclusive If no compelent svidence s ln-
troduced to overturn L

“Bo, on ths whole case, this motion wiil
be overruled and the reapondent given an
exeeption, The court announces as (ts gon-
cluslon that it will recelve evidence upon
the question of fact as to whether or not
the potition®r in this case ls u fugitive from
justice, or was & fugitive from jusflce at
tha time the governor imsusd him warrant.
The other membera of the court may be
inclined to express Lhelr views upon some
questions."

Jedge Troup's Remarks.

At the conelusion of Judge Rediok's de-
Hvery, Judge Troup sald:

“Ipasmuch as 1 concur in the conclusions
that have been aunnounced by Judge
Radick, It Is probably of hut very MHttle
ooneequence how 1 arrived at that con-
elunion, but 1 have been asked to express
some personal views lo respect 1o the
question before us, and 1 will do so an
hriefly as ponssible,

*1 want to say that throughout this en-
tire procesding I have endeavored to Mave
aver present bafors me the ‘mportance and
gravity of the question that we are called
upon to decide. Important and grave be-
cause It Involves the personsal liberty of a
citizen of our state who, It Is asked, shall
be transported to another state, there to
answer for the alleged commission of a
erlme therein, 1 Ao not supposé that at
at this day, and In this country at least,
there 18 anyhody who will Guestion the
statement that there can be no matter of
more tmportance, except life itsalf, which
gan come before & court or tribunal for
arbitrament, than that which Involves the
ppraonal Hherty of & human being. And
1 care not, and It matters not, who that
individual Is. Be he rich or poor, biack or
whits, high or low, gond or bad, so long
as he I8 & human being, he s entitled to
the benefita and protection which a just
and falr adminisication of the lawa of the
iand In which he lves, affords him. On
the other hand, however, It seems 10 me
that It Ia falr and Tight to say and be-
lleve, that in our country. componed as it
Is of & union of states, so closely linked
together, that each Individyal state s
goarcely less interpsted and concernad In
the porfect obedience to the laws of every
other state, and that a just punishment
shall follow an iInfraction thereof,
as s the Jar state in  which
the Infraction may have oocurred. Nor
4o 1 regard the transportation of a cltisen
from one state to another for the purposs
of standing trial for an plieged offense
commitied In the latter with that same
dogree of horror which wotld seem to be
foit by some from such & proesdurs. For
It seems to me that It s very gratifying
to know and belleve that this court, as
well as All of the courts In our land, may
truly and Justly take judicial knowledge
of the faot that the laws of svery siate,
and the procedure of all ouwr cowrta. whes-
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aver thall mAy B4, are the product of a
oivilised fand enlightensd peopie. and that
their ogly desire la that thelr laws shall
be juste, faithfully but humanely admin-
Interad, Jand that a fust punieshment shall
follow fan Infraction thereof, but that no-
where, and under no clrcumstances, shail
that punishment be of an exceptionally
cruel or unusual nature. Bo that It seems
to me that It Is fair to presume (hat &
citizen taken from one state to another
for the purpose of being tried for an al-
legnd offense commitied therein, will be
falrly and Justly dealt with, and that
under the lawe and the courts of that state
to which ho is taken he will receive all
the considerntion and rights that he could
or would be entitied to recelva al the
hands of the courts and under the laws
of the state of which he happensd Lo be A
resident.

Power of the Govermor,

“As 1 understand It, the sole power the
govarnor of thia state has (o extraditer one
of its citinena s derlved from the con-
stitution and laws of the United Btates,
I say the sole power, because It is my
unqualifisd opinion that anything that our
stiite itself has onacted upon that subject
gives no additional power whatover to the
governor than that already conferrod by
the federal law, That law reposes or en-
trusta this power exclosively to the execu
tive of the state. It might have lodged
that power in other officials, It might have
giveén It to the judges or to the courts of
the states, but 1t hus not seen fit to do. so.
It has lodged it exclusively In the hands
of the executives of the soveral states and
it prescribos how and when that power
shall be éxercieed, That law provides sub-
stantially that when the executive author-
ity of any stale shall demand a person As
a tugitive from justice from the sxccullve
authority of any ether state to which that
person has fled, ard aball further produce
to the executive a4 copy of an Indletment
found, or an aMdavit made before & meg-
istrate, charging such perpon with a erime,
it shall be the duty of that executive of
the state to which such porson has fled to
cause the arrest of that person and de
liver him to the agent already appointed
by the demanding state for the purpose of
having him transported to the state from
which he har fled. The act Itself does not
prescribe further the character or amount
of testimony, beyond that which I have
mentioned, as to what should be before the
governor bafore he shall act, hut very early
in tho history of this Inw. both the couris
of the states and the federnl courts declded
that there ought to be and must be some
testimony of a competent character bhefore
the executive In order to justify him jn is-
sulng the execullve warrant,

What the Governor May Do,

“Now, when the matlers are presented
to him aa prescribed by the statute, the
governor may demand such testimony as
is satlefactory to him. He may demand
more than the law requires. He should not
and must not, demand less, but when he
Is satisfied he should issue the warrant;
and that warrant In [tself, by all the au-
thoritles uf the land, I8 held to be prima
facle evidence of what? Not prima faele
evidence of the truth of the finding of the
governor, but prima facle evidence
of the fact that the proceedings
before the governor have bheen reg.
wlar, and that the prerequisites of
the Inw have been substantially oom-
piied with. But the governor may, In jn-
stances, lasue hig warrant without having
the proceedings bafore him regular, or
without having complied with the pre-
requisites of the law. And so may the
party arrested come into the courts of
the jurisdietion of his arrest and say that
in this Instance sich has been done, ‘T
clalm the governor's warrsnt i unlawful
1 axk to come Into a court of Justice under
the writ of habeas corpus and ask that
this be inguired Into, that the legality of
my arrest be Inyestigated.' That In this
{nstance has bean done. How far shall that
investigation 07 The lnvestigation, In my
judgment, must be made, and when that
Investigation procesds It Is to determine
whether or not the proceedings before the
governor have been regular, and the pre-
requisites of the law have been complied
with; and in the event that It is found
that they have not been, then forthwith
the warrant has falled and the prisoner
munt be discharged, If It Is ever renewed,
it must be under the Institution of new
procesdings, and not under ths warrant
nlrsady unlawfully | d. The r dont
oannot, In the case of a habean corpus,
puteh up the case and offer to Introduce
evidenop to supply that which he should
have given (o the governor. He muat
stand or fall upon the case which he him-
sclf has made before the chief exeoutive
On the other hand, If It be determinsd upon
this investigation that thers was evidence
before the governor; that the procecdings
before him were rogular; that the pre-
requisites of the law, as prescribed by the
constitution and laws of the United Stutes,
have been complled with, then, in ny
judgment, the warrant (s lawfully ssued
and the prisoner has been Inwlully arrested
and must be remanded to t:u- arresting
officer,

Fair Constranction of Law,

"It seems to me thnt that In a Just, a
falr @nd correct vonstruction and intorpre-
tation of all of the oases, sither state or
federal, up to and cven including the
Hyntt case, declded In 12, by (he court
of appeals of New York nnd later affirmed
by the supreme court of the Unlted Biates,
upon this guestion. It It wers otherwiso,
what would be the procedure? The door
would be open (o Inquire, not whether
these procesdings before the governor had
baen regulsr, but whether or not Independ-
ent of that he s a fugitive from Justice,
and thus have virtuslly determined for
himself the defense of alibl which s
propar to be made only at the local upon
the merits of the case, That Involves In
many instances, and probably in his, an
examination of scores of witneases; it fn-
volyes the transportation of all the wit-

i pesson that are Informed upon the question

from the forelgn state, a procedure, It
poema to me, entirely without the design
pontemplation and purposs of the extradl-
ton proceedings. And It seems to e that
such a course would be entirely subverslve
of the extradition proceedings aa Lhey
have bean axercised and mequlesced in by
the people and the courts of this country
for more than & hundred years. -
Rights of the Individunl.

“J @0 pot mean to overiook the fact that
the question as ralsed here, whether or not
the defendant, under such clreumstances
as these, has bad due process of law. I
should want to ba the last porson, feeling
as 1 &0 upon that question, by anything
that I should do or sy, to undervalus thot
right whish every man has io appear mnd
be heard In his own defenma.  But It seems
to me thatl when & law has been prescribmd
for certaln procedurss, as has the extradi-
tlon law, by the congress of the United
Btntos, spplicable alike to all persons, aod
to which all persons are amemmble, {1 seoms
to me that when the defendant (n such n
cnse has the right to make his application,
and s permitied to come Into a court of
justios and loguire whether or not the
law which him has been com-
plied with, In all of its partioulurs, that
he s not In a position to say that he has
nof had due progess of law, It would seem
w ma 10 g0 further than that in a malier
Hke this, would be much the same an
would be an Individus! who was arrested
here In eur own community to say that
he hed mot had dus perocess of law, be-
cause he had not had the right te defend
himsnelf before ke bud had hip preliminary
exammation. In other wapds, thut he had
not hed due process of law becauss e was

advised in pdvence thpt be was to be

of law Because be
o defend himself aguinst U
arrent before he had been lodi
county jail
Decision of the Cenrt

“This, we munt recollect, is not the ocea-
slon of Inquiring Into the gulit or Innocence
of the defendant, but pursly whether or
not he shall be apprehended for the pur-
pose of baving his preliminary examina.
tion, anf all the differsnce in the oase |
have cited and the case at bar s th
difference of the place where the examina
tion shall be held. And so thoroughly con
vinced wan [ of the soundness of my Judg
ment In this matter, and the correot Itter
pretation of the muthoritles upon the gues.
tion, that 1 wasa almost inclined to disres
gird the oase of Btate agninst Clough »o
recently declded by the suprems court of
New liampshire, & vory Atrong ocass op-
posing the view that I have axpreasscd;

ns A oase exceptional In It naturs,
and so far beyond thal which the
casew Dbefore It had gone that I
thought It wshould not ntand aa au-

thority wgainst the many before It. But
when I am presantad, as I am, by the cuse
of Hruce against Rayner, a atrong oplnion
by the Fourth clreuit ocourt of appeals,
& court pext to the highest tribunal in our
land, I sam bound, asn I do, to yleld my
humble end theignificant Judgment to the
opinion of that eominant court. And It
geemn to me that no person who can read
that opinion can come to a concluson other
than to say that the dafendant In this onse
hias a right, irrcepective and Independent
of what the governor may have found, to
mnquire anew into the question of fuct of
whether or not ha I8 a fugitive from jus-
tee. 1 regard that opinian as one that
haa virtually placed a construction of an
Interpréatation upon all of the decislons
upon this quention that have gone before
it, and It unquestionahly decldes and gives
thin court the authority for announcing the
rule that a defendant under such clroum.
stances as tha cose at bar has the right in
& writ of habeas corpus to Inquire Intu
and determine whethor or not in fesot he
is a fugitive from Justios.

“So that I conolude that my theory and
my qpinion have been wrong, that L have
placed a wrong construction upon the opin-
fons, either state or federal, that have
preceded this case, and that ihe opiniom
of the elrouit court of appeals, only one
door removed from the supramoe eourt of
the United States, places upon it the right
oonstruction, and I so hold and decide.”

Judge Duy's Ponltion,

Following the remarks mads by Judge
Troup, Judge Day apoke as lollowns:

“l did not ntend to mnnounce my per-
sonal views.-In respect to the ocame now
belng considered by the oourt, but Judge
Redick has announced that we weare not
ull agreed upon the methods and reasons
by which we arrlved ot the concluslions
which we all mgree upon. Bince the two
judges have announced thelr opionlons and
stated their reasons, I deem it i Justice
to mysslf and perhaps to the attorpeys who
are Intereated In the chse, to plate n & very
brlef manner the manner in which I have
reached the gonclusions which we all have
ugreed upon.

"It was argued before us that the two
sections of the atstute of our own etate
with referénce to this subject give the gov-
ernor the power to lssue an order of ex-
tradition upon evidence such as might seem
proper to him; that the provislon of the
conmtitution of the United Biates that
whenever a person s charged In any state
with treason, folony or other crime, who
shall flea from the justice and be found
In another state, shall on demand of the
executive of the state from which he fled,
be deliversd or be removed to the state
having jurisdlotion of the erime, wes o
matter which affected the right of the
state to the Individual, and did not con-
fer upon the Individual himsslf any rights;
that his rights must be determined by
the statutes of the state, but that the
state undor this constitutional provision
eould not decline to deliver him up when
the facts shown came clearly within this
provision of the constitution of the United
Btates, and which I have just guoted.

Right of the Individual,

‘Upon an examination of the author-
fttes (I might say that we spent all doy
yesterday In examining them) the founda-
tlon of practically all of the cases Is
based upon this |dentical provision of the
constitution, and my construction of the
opinlons which have besn determined ls
this: That thls consututional provision
eonfers upon the Individual the right which
hoe his—the right to demand that i he
¢learly complied with In his favor before
he can be extradited from the sinte, and
that 1f the governor, In the exer<iss of tha
power vesied in him by this provision of
tho statute and the acts of congress should
gce At to determine that he should be
extradited, and the fact wns not estab-
Hehed that be was & fugitive from the
Justice of the atate, that he could apply te
the courts for the purpose of having
that fact determined as ta whether or not
he had been, or whether the facts showeld
that he had come dlearly within the pro-
vision of that article of the constitution.
“Another fact whivh I have lald a great
deal of stress upon, and that s this: It is
conceded that & hearing before the gov-
ernor on these formal applications to” him
are purely ox porie matters, In other
words, 1t is not necessary under tha jaw
that he give notice of a hearlng before
him, and the reason for the fallure of no-
tice is apparent to every one. If he should
glve notlce to a person charged with an
offense that o hearing was to boe had be-
fore him on an appllcallon for cxiradition
ne to whether or not such person should
ba extradited, bofore he was arres.ed, It s
plain o all that the person wha wus
pought to be opprehended, If hoe saw N1
to do mo, could flee and coneeal himself,
#o that the very parpose of the extradition
might he defented, Bo, 1 may, 1L Is con-
oedod that those applications are purely
of sn ex parte character., The governor
may, if In his diseretion he thinks It
proper, serve notlee upon the porty. amd

permit him. If he seéa Nt Lo do a0, 10 G-
pear before him. HBut it Is not o matter
of right which the u<oused con dJdemynd,

nelther is It compulnory upon the guvernor
thnt the opporiunity 1o sppear before him
be given, but m the exercise of his wise
discretion be can give pormission to the
accussd to be present and be heard. Ho
that it beootmes apparent that a man may
be arrested pnd depiived af hnin Uberty
without any opporiunity (o present his
onume.

Avoused May Always De Heard,
“Phere s aunother provision of the con-
atitution which teems o bave a very lm-
portant boearing right here, und that s
that no man shall be deprived of hle life,
Hberty or pruperty without due process of
of law, and (he courts are praotically unan-
unous In the detwrminstion of what ls
meant by due procadi of law, It Is a mun's
right to be heard i his own behialf. A
poraoii s arrested upon the warrant of
A governor without any opportuiilty uor
right to be heard, You have deprived him
of his lberty witbout due progess of law
It seemmn Lo me that when we bear Io
mind these two providons of the consii-
tution of the United Htates, which In my
Judgment wre passed for (he protection of
the Individua!, thal you could nol siale
the finding of & governor could pot be re-
viewed by & court, and 1 have concurred
o the conciusions which our Lrothers have
both apnounced, that whore a persoun ey
boon apprehended, that he may riise the
question of fuct as to whether.or not Nk
be & fugittve from justios. The governor,
in pessing upon the question of whether

errewted) that he bad not had dus prooess

(Contuucd o Puge eventesn)




