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WANTS NO FURTHER DELA}

Judge Baxter Ancounces Determination to
Begin Mi.ler Trial Monday,

—_—

LAWYERS SEEM TO PLAY FOR MORE TIME

Defendant’'s Connsel Objectis to Method
i Dratitg Special Venire of
Jurora, but Conrt Sayws
‘l.‘rlal Will Proceed,

Judge Raxter of the oriminal Branch' of
the district court bad s conversation yes-
terday with Attorneys E4 P. Bmith and
Nelson €, FPratt which was earneat almost
to the extent of belng heated.

It coneerned the special venire drawn for
the trial of Alonzo V. Miller of the South
Omaha school board on & charge of bribery.
After the conversation ended Judge Baxter
sald viry positively:

“I annouded that the trinl will procesd
al the denignated hour next Monday unless
obataclen Lnsuperable are ralned.’”

Attorney, Pratt, after that, bhastensd to
pay: “"We are Just as aonxiovs aa anybody
to have the eame come to trinl and I have
no other idea than that It will, Monday. |

don’t think there will be any objection
ralsed to that panel.”
Howaver, It was not Mr. Pratt who

seemed most luclined to plck fNaws Lhis
morning. 1t was Mr. Smith, and be
grounded his gbjectlon on the method of
drawing the venire. He told the judge that
inatend of drawing forty oames from the
box lust waek and requiring the men to ap-
pear Monday, they should have twenty days
notice or else the gheriff should be sent out
to gathor |o forty men from the body of the
county.

“Well,” =ald the judge very promptly,
*If you want a punel gecured In the latter
fashion, you can have It. We can arrange
thut right sway.”

But Attorney 8mith then appeared less
engor nnd permitted the matter to drop
without definltely committing himself.

Throws Ont a Heminder,

Judge Baxter also reminded Pratt that
last Wedneaday, while Smith was engaged
in another caprt, he (Pratt) had sald: “You
may as well go shead aod draw a special

Swenire, 1t will have to be done: soonér or
later anyhow, ng you have not jurors enough
now,"” and that he had Indiented nothing
but approvali when the judge made in hia
docket the following minutes: “‘December
24: Dofendany In court. By consent of par-
ties cause papsed and set for trial Decem-
ber 29, 1002 (At 8:80 a. m, and a epecial
venire of forty Jurors Is ordered drawn from
Jury box to raport here at sald time.”

This Initial case against Miller has been
in district court seven times already with-
out coming to trinl. November 18 he was
arraigned after procecdinge in county court
and plended not gullty. December 8 he de-
manded that nollce be given before names
of additlonnl witnesses be endorsed upon
the Informatfon. Degember 10 the coatinu-
ance until December 22 waa taken. Decem-
ber 13 he was given leave to withdraw his
plea of not gullty and to file n motion to
qunsh. December 16 his motion to quash
the information because Indefinite was sun-
tained. December 20 he demurred to the
atate's reply and objected to being re-
quired to plead, such objection being over-
ruled, whereupon he pleaded not gullty and
the trikl was wét for December 28, On that
day Counsel” Smith was busy with another
cuse and o the day following the special
venire entfy above roferred to was made.

DOES NOT LIKE HIS BARGAIN
O X Dichs Jauld Like (o Gat Out

‘of ln.plil; Conl te

County,

]

O. N, Dietz of the coal company bearing
his name hans offered the commissioners of
Douglas county a profit of $2.60 per ton on
184 tons of hard conl and been turned down.
The comminnioners bought 300 tons at $12.00
per ton from Mr. Dietz and he delivered
116 tonp. Tle winhed elther to cancel the
contract, allowing the commissloners $16
por remalning ton, or else the commimsion-
ers to pay for the same In advance, Mr.
Dietz and Mr. Connolly bad quiie a spirited
controversy over the matter last Wednas-
day, but is yet poihing has come of it

It is sald that Mr, IMetz Interpreted the
contract to mean that all coal was to be
pald for as soon as delivered and that when
he discovered that paymeni of warrants
earller than next July Is Improbable he de-
plred to break the agreement, argulng
furthor that the rhide ‘on the sheds at St
Paul indicate to what extremity the publie
may go in a cold spap. -

JUDGE EXPLAINS HIS RULING

Glves Additional Reason for Holding
Amended Tenant Law Uncon«
stltutional

Judge Slabaugh's ruling of last Wednes-
fAay, In the cuse of Pusey against the
Presbytorian Hospltal assoclation, that the
smended foreibile entry and detainer law
of Nebraska In vold hecauwe unconstitu-
tional, has become a general tople of dis-
cussion smong lawyers, as the law Jk lo-
volved In & large oumber of omdes yel to
be tried and the “judfe yeaterdsy, for
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Dr. Pierce's Golden Medical Discovery
cures dyspepsia and other diseases of the
mz and its allied organs of diges-
tion and nutrition. When these diseases
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! the Commercial Trust company of this city.

tha further eniightenment of some who 414
not understand the ruling, made the ex-
planation that the amended law Is uncon-
rtitutiomal beesuns the amendment In not
germaln to the section which it is Intendad
6 amend The original sectlon read:
“Judgments shall be not a bar to any after
netlon brought by elther party,” wherean
the amendment of 1875 read: “A tenant
thall be deemod holding over whenever he
ban falled to pay his rent.”

KNIVES FLASH ON » TRAIN

Minols Minera Fight In Cars on Alton
and Six Are Nadly
Cut.

SPRINGFIELD, 111, Dee. 26.—In a fight

mineras from Auburn and Pawnee were the
combatanis, half & dozen were
with knives,

J. H. Havlin, n miner from Greenridge,
who was attacked by the others, was
brought here suffering from a dozen cuts,
and his recovery In doubtful, Havlin mado
& hard fight and Inflicted serious Injuries
upon & sumber of his assallants,

Passengors were terrifled, and when the
train wan stopped a pumber of pernons left
It betwean stations.

Congressman Bardwell and the superin-
tendent of public instruction were among
the unwiliing witnesses to the fight.

ADD BANKERS TO BOARD

Consolidated Lake Superior Direcotors
Realgn In Favor of
Filnanclers,

badly eut |

PHILADELFPHIA. Dee, M, —The directors
of the Consolldated Lake Buperior com-
pany met today to consider changes in the
organization tecesmitated by the recent
loan, In order to make room for repre-
mentatives of the banking syndicate W. 8
Douglas, W. P. Douglas, Edward C. Lee and
James Butterworth resigoed and thelr
places were fNlled by Charlea MoDonald and
Charlea H. Tweed of Spever & Co., New
York; Horatio G. Lloyd, president, and
Thomas Dewlll Cuyler, vice president of

Joseph 8. Swartz was elected vice presi-
dent to succerd E. C. Lee.

FITZSIMMONS WINS  FIGHT

Knoecks Ont Mike Hanke, Montana
Heavywelght, in Second
Round.

BOZEMAN, Mont.,, Dee. 26.—Robert
Fitssimmons knocked out Mike Ranke, the
heavywelght fghter of eastern Montana, fif-
teen seconds after the gong had sounded
for the second round. Ranke went down
before n heavy jab on the jaw.

Jeffrien did not appear. It ls undarstood
he will train before meeting anyone again
with a forfelt up.

WOOD GOING TO KANSAS

Genernl Accepis Invitation to Dine
with Clab at Emporia Next
Momnth,

EMPORIA, Kan,, Deec. 28.—General Leon-
ard Wood has wccepted an Invitation of the
Kansas Day club to respond to a toast at
its banquet on January 329.

General Funston and Galusha Orow will
also probably be present.

JOHN GREGG, HERO,

——————
Boy Whe Will Get There Whether He

“Firea" or Goes to College.

John Gregg, 14 years old, of Principlo,
Md. thinks he would mooner be a locomo-
tive fireman than to have a college educa-
tion. He can be the one or anjoy the ad-
vantages of the other, reports the New York
Bun, for the Ponnsylvania Rallroad com-
pany stands bat In hand (although corpora-
tions have no souls) to give John his cholce,
The explanation is thnt the boy saved the
Colonial express from plunging inte a wash-
out the other day, and ihe company wishes
to do the handsome thing In recoguition of
John's presence of mind, He dliscoyered the
Aunger an the ralls began to tremble under
the pounding of the great express, for It
wus fiying along st the rate of sixty miles
an hour with Its preclous frelght of human
lives., John was only a barefoot boy with
face’ of tan (to borrow from (he Iate Mr.
Whittier), but he rose Lo the occaslon, tore
off his coat, jumped L0 the middie of the
trick and waved his tatters with frantlc
c¢norgy as a signal to the engibeer to stop
his train. Befere it came to a standstill
John had slipped down the embankment
and disappeared. But that boy must be
found, for he had not only saved human
lite, but he had rendered the raliroad com-
pany an ‘nestimable service. John was
hunted up and the benefits of the college
education, which the corporation proposed
to give him, were pressed upon him. He
was purzled, and faltered out: 1 guess 1'd
rather be a fireman than anything.'

Boys of John Gregg's age prefer the
strenvous and spoctacular life to the aca-
demic. No youngster of 14 wants to be
snything «lse when he grows up but the
pilot of & ferryboat, the man at the throt-
tle of a leviathan locomotive or the flerce
woldlor in khaki alert to fight the battles of
lils country Jobm Gregg can see nothing
worth while In & humdrum college course
and a foolish degree at the end of it. For
him, the fireman, his sooty face a badge of
honor. heaving coal into the roaring furnace
under the boller. John wants 1o be In em-
ployment where something Is doing all the
time—something that will make him the
yenvy of the rising gensration. But It would
be wicked to turn his day dream to account
or Interrupt It rudely, so the soullesa cor-
poration hus given the boy a year Lo think
it over hoping that before the year expires
John will wake up and decide for the cal-
lege oducstion. If his family had put a
money valustion ow his herolam, the com-
pany eould have lguldated the indebtednens
by the parsimonious scrateh of the pen, but
it recognizes in Jobhn Gregg the stuff of
which are made strong men, such as a great
raliroad wants io lis service. Be sure that
If the boy accepts the college educstion
there will be u place for him on the staff
of the Pennsyivania Rallroad vcompany when
he graduales.

Insurance Merger Abandoned.

NEWARK, N. J., Dec. 26.—President Dry-
den of the Prudemtinl Lite Insurasce com-
pany of America [asued & stalement today
announcing that ithe plan proposed for the
merger of the Prudential company and the
Fldelity Trust company of Newark had been
abandoned

Killed in Saloan Arawl.

THREE LAKES, Wis., Dec. 38.—During a
qurtrel In &' shldon Prank Schmidi shot
George Vilan In the stomach, fatally wound-
ing him, Vilam, it Is sald, was Intoxicated
and assaulted Bchmidt and came back, it (e
nlleged, for & second attack, when the
‘shooting evcurred.

Cmbie Makes & Change.

NEW YORRK, Dec, -1 . Cable, for
many years chalrman of the Rock Istand
board of dirvciors, has resignod that posi-
tlon and Ieen elocted chalrman of the
executive commities. D 0 Held bas been
elected chalrman of the board of directors.
Mr Cable has long desired to lghten his

on A Chioage & Alton southbotind train | talled and definite information on the sub-
leaving hare tonight, in which fifteen conl |

FOLLY LEADS TO MASSACRE

Annals of a Border Tragedy Recalled by a
Frontiersman.

BLOODY CHAPTER IN WESTERN HISTORY

Absurd Demand of an OMeer Pravokes
Indinn HostillticssSecond-Hand
Detalln of the Horrible
Affalr,

Those who are familiag with the history
of the great west have more than onee had
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RIGHT AFTER CHRISTMAS |

comes The lilustrnted Bee, the
brightest and Dbest regular visitor
known 1o thousands of homes. It al-

occasion s regrel the absence of any de- |

Ject of the massacre of Bouvee's ranch.
Studenta of the history of ihat section of
the republle have lJong suspected that at
the Ume of writing their works on the
western country, Mark Twaln and Mhor |
writers were onable to secure sufficlent In-
formation in regard to this event io glve it
more than paseing mention, and this conelu-
sion fs borne oul In more ways than one, by
certain things that have occurred of late
Years, and which have tended to throw
mome light on the subject.

“You are quite right In what you may
about the Inck of historieal information on
the subject of the massacre of Bouvee's
rafich,” sald an old frontlersman to a
Washington Post reporter, "It was an
event fully as Important as that of the Cus- |
ter massacre, yot for some reason which
students of American history have never
been able to divine, not one of the authori.
tien on wentern history hns ever besn able
to tell the cause of the trouble, or to state
whether the Indlans or the whites were in
the wrong. However, I have been more
fortunate In thin reapect than tha general
run of Americans, for, In 1868, I had the
good fortune to learn the full and eomplete
detalls of the massacre, whiat caused It, to.
gether with all other facts as to when sbd
how It originated.

“In 1858 | was statloned at Fort Bridger,
Wyoming, where | was a member of Lhe
Tenth Infantry, forming part of the army
of General Albert Bydney Johnston, sent by
the government te chastise the Mormons
for the part they played in the Mountain
Meadow massacre of 1866, While there 1
formed the mequalntance of an old French-
Canadian halfbreed, a trapper, of the name
of Pinto, and In the course of time became
quite friendly with him. One day 1 hap-
pened to mention the Bouvee's ranch maa-
nacre, which took place in 1§54, the locale
ity in question lylig at no great distance
from Fort Laramie. He roplied that he wan
on the spot at the time, that he knew all
the facte in regard to the matter, and that
if 1 cared to llsten to bim he would relate
the story of the massacre just as it oc-
ourred,

Indians were Hungry.

“Barly fn 1854, he said, the Sloux,
Cheyennea and Arapahoes encamped at
Bouvee's awaiting the arrival of commla-
glonors from Washington to pay them their
annulties and distributs rations. The win-
ter preceding had been unusually severe,
and the Indinus were hungry and on short
ratlons. While they were thus walting, a
Mormon appearsd on the scone in & wagon,
drawn by three oxen, which, in the west,
we used to ¢all a splked team, and the
Indlans erowded about bhim eager to trade
ponles for the extra ox. By means of their
slgn language they offered him first one,
then two, and then as many ponles as he
llked, for the ox, but the Mormon was
obdurate and refused to part with the anl-
mal at any price. Whoereupon the indians
took the ox by force, giving him to under-
stand that they would repay him several
times over as soon as they recelyed thelr
money from the commissioners and were
able to buy whatever they llked.

“But the Mormon was not only unusually
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ways has something new, something
fresh, something thmely, entertaining §
And Instructive for 1's readers. The ¢
number whilch will be out on Sunday
next is no excaption to The Bee's es-
tablisticd custom. It will contain spe-
cinl artlcles and Illustrations on the |
followlng toples: L

GEOIGE BRUCE CORTELYOU, socre-

tary o President W wwevalt, who
is mentionsd In connection with the 4
now cabinet posltlon, secretary for |
tommerce, has beon prominent in [
many respeots for several years and ¢
yet little in known of the real man.
His ploture 1s used for a frontisplece
and a sketch of his career accom- 1
panies It,

! WING SHOOTING IN THE SOUTH is the §
title of m enpyright article by t
Martha MoCulloch Williams. Mra.
Willlams in one of the best known of §
Amerioan writers, and her akelches
of southern life bave often charmed
the readers of magazines and the bet-
ter grade of newspapers. In thia

4 which she {s thoroughly famillar and
b does it most entertalulngly,

b
DAII.\' LIFE IN MEXICO is an article
contributed by Cora Chinffae Bab-

cock, n former Omala woman, who In

now lving In the City of Mexico, She §
tells of some features of domestic ex- ¢

istence In the southern capital, with 1

‘: which tourists do not come in con-

: tact. It Is lllustrated from photo-

Eraphs taken In the City of Mexico.

1
y

CALESTHENICS AT THE HIGH SCHOOL §

is & full page of piotures mado by §
The Bee's ataff photographer at the
Omaha High school. The girls who
take the physieal culture course are |
shown In various attitudes of thelr 1
clags work. The groups will be found
most interesting to patrons of the {
school. ]

AMERICAN SHOES were found tramp-

ing all over Europe by Mr. |
Frank G. Carpenter. His experience
fn Belgium leads bim to write a chap- |
ter on shoe leather, and the result is }
one of his most entertaining letters,
Iiustrations are from photographs
made In Belgium.

LUXURY IN MODERN DWELLINGS tells 1

of the many things that are be- |
Ing Introduced by builders for the |
convenience and comfort of people |
who live in houses. SBome novel and
} ingenious appliances are described.

—

INBEPENDEHT AND INBIVIDUAL pict-

ures are many and of a sort that
will attract attention. No department
has been omitted or slighted, and the
number will be found wmp to the
r standard. 1If you are nof how m sub-
1 scribor you should leave your order ¢

with your newsdenler today, )

g .

stupid, but unnecessarily pig-headed as
well, and instead of relying on the honesty
of the redskins, who most assuredly would
have repaid the value of the ox several
times over, he went to Fort Larumle cnd
there lald the matter before Lieutenant
Grattan, who was then in command of the
wmall garrison at the fort, consisting of
some thirty men under arms, together with
about twenty others employed in divers
capacities other than that of soldiers.
“Now, If anything Orattan was twice as
stupld as the Mormon, and worse still, was
a confirmed sot, one of & class of ofMcers
who in the history of American and Eng-
lish colonization have been tha cause of
more wars with the savage and aborigioal
races than all other things combined.
With that Duteh courage which & man feels
when under the influence of liquor, he or-
dered out his small garrison, and taking the
two twelve-poundors, the only artillery at
the fort, marched down to Bouvee's ranch
te bring the Indlans to terma.

“Ho had as an interpreter a half-breed,
and through him he called upon the chief of
the Sioux, a very old and gray haired man,
for an explanation of the affair with the
Mormon. Mind you, this was golag on In
a camp of 3,000 Indians, The chief told him
that the Indians were very much distressed
for want of food; that they offered the
Mormon all the ponles he could drive away
for the one ox, and that on his having re-
fused to trade, they had taken (he animal
by foree, but stood ready to make good the
jons as soon as they recelved thelr money
from the commissioners. He had barely
finished when Orattan, between hiccoughs,
sald:

“ “There, that'll do: wa've heard enough
out of you, Now, old man, you trot that
ox out here purty d—4 guick, er I'll turn
my artillery looss on you'

"“Ihe chief replied that such a thing was
impossible, as the ox had been killed,
cocked and eaten some time before, but his
reply. made no effect on Gratian. Finally,
the matter became so ridlculous that the
chief laughed le Grattan's face, whereupon
the latter drew his pistol and ahot him
dead. Then he gave the order to Are, but
before the report of the thirty rifles hal
dled away the 3,000 Indlans were upon
Grattan and his command, and in & fow mo-
menis all had been killed.

“The Interpreler made his escape, bul was
captured, brought back and flayed alive.
The Indiatas had an idea that he was re-
sponuibie for the whols trouble, as Lhey
woere unable to belleve that any maa could |
be 20 foolish as to insist on snother pro-
duciug an snimal when ho koew that It
had been killed apd eaten. Every member
of the command was killed except a little
drummer boy, who iu feeing from the In-
dians stumbled and fell. A squaw, to whom
time and agaln he had given food &t the
fort, fell upon him and tried to protect
and save his life, in return for the kind-
pess she had recelsed at his handa, but
the Indians dragged her away, killed the
boy and compelied the sguaw to eat Grat-
tan's heart as » punishment for baving
tried to shield one of the whites.

“Well, lostead of walting for the com-
missloners, the Indians went on the war-
path, snd did considerable damage umtil]
finally beaten by & force of government
troops een!l  against them from Bridger. |
They could just sa well have taken Fort
Laramie, but the company surgion, Dr.
Suyder, dressed the chambermalds, house-
keepers and laundresses of the fort up in
soldiers’ clothing, armed them and made
them perform guard duty during the day,
while the few men left al the post weut
on a8 plekets during the night. In this
way Le fooled the Indlapa into thinkiug
that the fort was beavily garrisoned, sod
thus saved |t from falling inte thelr hands

“When steps were taked (o reward him
he sald that all he desired was nr extrs
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cheerfully granted. Thun, the story got out,
which has been repeated time and ngain in
army circlies with all maoner of elabora-
tions and embellishments, that for having
saved Fort Laramie the government allowed
Snyder a drink for each and every star in
the flag every day (n the week, except
Bunday, when he got a drink not only for
every star, but every stripe in the Amer-
ican flag as well.”

SUPREME COURT SYLLABI

12368, Woodward aguinst Kavan, Appeal
from Douglas, AfMirmed. Duffle, C., dlvi-
sion No. 3. Unreported.

12380. Relss agalnst Argubright,

Appenl

from Lancaster. AfMMirmed. Pound, C., divl-
alon No. L. Unreported.
1244, Strahnka against Keittle, Error

from Dixon. Judgment. Amea, C., division |
No. 3. |

1. Persona ?rnft.'!d in selling Intoxicating
Uquors under license obtalne tmuuam ta
the laws of this stale are not Hable for
dumages resulling from a llke traffic before
they engaged in the business, and they
cannot be jolned In an actlon against other
persous to recover for such previously In-
Bicied damiagos, alihoukh they may be
lable to the mame plaintiff for subsequent
wrongs of a simllar kind.

2 Persons engnged in selllng intoxicating
lguora under licenses obtained pursuant to
the laws of this state are Hable In damages
for ali the Jegitimnte and proximate conse.
quences of thelr traffic, and if they have
induced habitusl drunkenness In o previ-
ously sober and Industrious man they are
Hable for a consequent thriftioss and dissi-
Enled career, tollowed vy him, after they

ave ceased to furnish him with lguors.

120, Miles aguinst Walker. BError from
}:ronlller Affirmed. Hasllogs, C,, dlvinl.onl

[

L Where & statement of a party to his
attornay before instliuiing a eriminal prose-
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article she discourses on a tople with § |

| terinl element from the definition given, it

]

durt the party has sald to the court, in of.
fect, that he will be patisfled with sither of
such requests and will abide by thae cholce
which the court shall make of them.

2 When, In an actlon for damages for the
Aileged breach of a contract, the petition
mierecites the agreement in an important
particuiar, but the auswer gives o true re.
cital theresf, which s accepted by tha
plaintif as correct, and the action pro-
ceeds to trial and Judgment in nll respects
As an action upon the contract s<t out In
the wnewer, so that 1t Is apiravent that the
defendant has not been misled, the variance
between the petitton and the proof shouild,
under pection I3 of the cods, tm treated as
Immaterianl

3. Iz, such & orse as 15 mentioned in the
lagt toregoing paragraph, (f the court has
given to the jury Tﬁn correct rule of dam-
ages for the alleged breach of the contrnet
#ot farth In the answer It I8 not error pra.
{udlf'lnl in the defendant, if he afterward
netructs them what s the measure of
damnges for o breach of A contract sub.
stantially such as s set out In the petition.
IT the messure so glven In aleo equally ap-
plicable to the like breach of the contract
me recited in the answer

1570. Drooks aganinst Stanley. Hrror from
‘l\]aw{un Reéversed. Duffle, C., division
s

“Where, on a line of the same survey and
between remote corners, the whaole length of
which In found to be warlont trom the
length mllc?i for, It 1i» not to be pre.
sumed that the variance waus cansed from
a defective survey of any part, but it munst
be presumed, in the :l?}“-'m‘o of ciroum.
siances ahowing the contrary, that (L arose
from [mperfect measurement of the whole
Iine, and ruch variance must be distributed
between the several subdivislons of the
Itne In proportion to thelr respective
lengthe,”

106, Crum against Johneon. Error from
Douglas county. Affirmed. Lobingler, C,,
division No. 1. Unreported,

1. An action on an appeal bond s gov-
erned exciuslyely by section 14 of the oode
and not barred untll after ten years.

Boys don’'t care. They only
who must watch and worry.

That's why so many homes

2. Where different sections of the statuta
of lmitatiuny are sgually applicable, 1he[
one allowing the longer rlod governas, |

1216.  Elott afnst Hillott. Error from |
Burt county, Affirmed. Hastings, C., divi-
Unreported. |

L Bection B3 of the Code prevents the
giving In evidence by a lawyer, only of
confidental communications properly en-
trusted to him In his confdential capacity,

2 Communications not confidentinl In
thelr character, and whote proof 18 neces-
sary to effectuate the Instrument, In pre=
paring which the attorney was sngaged,
are not objectionable on this ground

Evidence In this case examined and
held to sufMclently show that the will in
urstlon was signed by the drafteman, in
the testatur's presence, st his previously
miade request,

4 Evidencst examined and held to warrant
the instruction given by the trial court that
there wius no evidence of mental Inoa-
pacity on the part of the testator or of
undue Influence on that of the veneflclaries
of the will

12380, Commercial Btate Bank, Crawford,
against Kelchum, Appeal from Dawes
eounty. Judgment, Albert, C., division No.
3. Unreported,

L Where - the defendants appeal from
4 decree, In favor of the plaintiffs allow-
Ing an injunction, which Is contingent on
the doing of certaln acts by the plaintifr,
und the decree is affirmed In this court,
such decreo i# conclusive on the parties, as
to all muatters thereby adjudicated on an
Appeal ‘from- & subsequent order In the
BAmS Ouse,

2. Where, in the absence of the district
Judge and of the judges of the supreme
court, & petition for an injunction Is pre.
sented to the county judge, and & tempo-
mr{ Injunction allowed by him, and the
peiition and order of the county Jjudge
forthwith filed in the district court, the in-
Junction Is not vold on the ground that the
order therefur was made before the action
was commenced,

3, Where, on a motion to make a decree
absolute which was contingent on the pay-
meni, by the plaintiff, of & certaln sum and
the costa in a cartn‘n netion, It uppeiared
thit the ginlnuﬂ had complied with the
decree on his part, save that, through over-
sight, he had omitied to pay a small item of
costs, which he thereupon tendered, the
tender should have been accepted, and the
rule nted,

& Evidengo examined and held not to
sustain the fnding that the defendants
wore unable to comply with the terms of

the decree.
No, 186 Green agalnat Diesel c!:n;)'r

from Douglas. Affirmed. Oldham,
vision No. 2,

A rule of the district court requiring pur-
chasers at a swheriff’s or master's sale to |
deposit $80 with the sherilf or master as a

guarantes of falth in thelr purchase,
examined and held reasonable.

tlon 320 of the Code of Civil Procedure, em-
briaces o variety of affalre the subject
of negotiations, actions or contracts be-!
hw;«n rties. Bmith against Perry, 62
eb,,
2. The contents of letters and telegrams
which pass between parties In the course
of a ness  transaction, not otherwise
identifiad than by a witness, who has a di- |
rect logal interest in the result of the sult,
are not enmpetent evidence as agalnst the
personal representative of a deceaned per-

son.

No, 1240). First National Bank, Chadron,
against Hughes, Error from Dawes county.
AmMrmed, Amews, C., division No. & Unre-
poried,

1, A man owning a herd of 2V cows and
143 calves, sxecuted a mm‘t‘a!e containin
the following descriptions: “Two hundrs
29) head of natlve cows, In ages from 3 to
years, some branded I. and others 8H;
also with 100 head of above morigaged cows
ars included in this moritgage 10 hond of
thelr calves, which are 1o be branded SH.
The above described chattels are now In
my possession on,” ete. Held that this de-
scription was so Iadefinlte as to be vold |
nst subsequent purchasers of a part of |
the herd of calves, without astual notlce ,
of the Instrument,
2. When chattels are taken under a writ
of replevin from the possession of a person
not & party defendant to the aotion he Ial

entitied, on motion, to be admitted to de-
fend his possession without referance to the
statute on the aubject of Intervention,

1 In replevin the plaintiff must recover,
it at all, upon the strength of his own title
and not because of the weakness of that
of his adversary.

12398, South Omaha agalnst Hager. Error
l{(:m!?n lus. Reversed, Oldham, C., divi-
Elon 0.

Where an instruction assumes to define
the whols law of the oase and omits a ma-

is reversible error which may be relled
upon, although ne proper Instruction has
been requested by the party seeking to
uég_:d?nun ofllho ldlatect. a Lo
i ayue aguinst Hyner, om
Ehejr. .’,!ﬂrmud. Barnes, C..pﬂ:lmlon
0.

1. In order to muintain a creditor's suit
against a wife to set aslde & conveyance of
real pro rtg mude o her by & third per-
son, plalotlf must allege and prove ﬂf,;
the relation of cred'‘tor and debior eximied
between himaelf and the husband st the
time nuch conveyance was exeouted, or thag |
it was executed fraudulently witn the ex-
ectation on the part of the hushand that
would become indebted to the plalntify,
and to prevent, hinder and delay him In
the ocollectlon of such debt when con-
tracted
2. Hold, that the Ainding that the wife was
the bona fde owner of the ‘lu'uperly in
queation, that it waws conveyed to her 1n1
myment for money advanced by her 1o
or husband, the proceeds of which had |
been used In the purchase of the proparty
which was the conslderation for ‘he con-
veyance, was sustuined by the evidence, |

eution Included g stniement of fucts clalmed
o have Deen persoually known to tho
prosecuting witness, a Jury which decides
that such stutement of facts was untrue
was Justifed in holding the attorney’s ad- !
vice given with reference to such state-
mant 1o be no defense

2 In an action for malcious prosecution
the faots uas to whethor or not the accused !
r«rmn was gullty of other offensta stmilar |
n character to the one charged o the vom-
plalnt sgulnst him Is Immaterial

3 An Instruction which submits to the
ury ms an issue in the case. a question of
act, which Is admitted by the pieadings Is
properly rolused.

L An Instruction which dafines malice
pabstanticlly In the lerms upproved In the
case of Tucker agulust Cannon, 2 Neb.,
i, I8 not erronvous for that reason,

6 Telling the Jury to constitute probable
cause, there must be enough. facts and clr-
cumstances 1o warrant *“a cautlous man
In believing the acoused gullty," s not re-
versible errol where defendant himself has
miked to have the question of the existence
of probable cause submilted to the jury

& Pluiniiffs discharge by an examining
mugirtrate s admissible In evidence an
tending to show wunt of probable cause for
the crimingl complaint agulnst him.

7. Mulclous prosecution s an atiack upon
reputativn and plainiif in an actlon fur
It If succesaful, is entitled 1o recover hia
damages from that cduse

& A court reporter's evidence, 1 which
he swears from his soles Lo previous siste-
menis of & wilness, should not be siricken
out mercly because the reporier admits on
crosé-examination that he has no recoliec-
tlﬂ; Indr[rmirutlf! hin mau-ll:.

Ad. L hirago House Wrecking (_'OGBPIII
apainet Stewart Lumber Company, L"D,‘,
from Douglas. Affirmed Ames, ., div-
mlon No. 4

1. When, in an action for damages for an
hileged breach of a conlract, & party re-
quests of the couri, alternatively, tws in-
cansistent Instructions, with respect to the
interpretation of the agreement, apd an
example «f what woyld constitute a breach
thereof, and the colrt scoepis and glves
ane of such requesis and refuses the other,

3 An actlon In the nature of a creditor's
bill cannot be malntalied (o set aslde the |
canveyance of property which lIs exempt to
the defendant as a homestead.

1 Bouth Omaha agninst Wresesinakl
Error from [ lan,. AMirmed. Barnes, C.,
divislon No 2 ound, C., concurring.

1. An lpetruction which o addition to a
correct statement of the law containe an
assumpticn of the existence of a material
fact upon which there was no evidence
offered or received and directs the attention
of the jury to and unduly emphasizes a
part of the evidence should be refused

2 An !nstruction which submilas rn lssue
to the Jury not rulsed by the pleadings or
supported by the evidence Is erronccus and
was properly refused.

2 Where I wppears that it was (hes
custom of a eclty clerk to make no record
of clalms presented to him for damages
wEainst the oy, but slmply to Ale them
and place them In a receplacle kept for
that purpose to swalt the action of the |
souncll, that an original clatm so Oled was
lost and could not be produced, secondnry
evidence may be recelved (o establish the
facis relating 1o the Nling thereof

4 In such a cuse the recorded proceedings
of the cliy councll, reciting that such claim
wae before \hat body for consideration |
about Lhe time U was alleged to have been
fMod, may be read In evidence for the purs |
duse of showing that a clalm was in fact

led,

5. Where the evidence disclosed that the
plaint s attorney had malled & clalm to
the cliy clerk, that I was lost, that hs
hiad kept & curbon copy of It which he pro-
duced and properly dentified, the court dtd
not err in allowing such copy to be read to
the jury o prove that the clalm. tn form
and substance, complied with the require
ments of the law !

6. Where the person who was the city
clerk at the time the clalm wae malled to
bim was no longer in gffica and s beyond
the jurtsdiction of the court, a letter writ-
ten by him to plaintiff's atiorney utl or
near the Ume he recelved the clalm, 'n
which he certifies under his hand and the

it on A date named therein, his signature
thearete belng duly and properiv ldentified,

thuwmu,wmumruJ

such party cannot complain that the court
| e¥red o making e molusal. By such coa-

WA Broperly r ved lo evidence (o estab-

i tlon

consumption.

Ayer’s Cnerry Pectoral

Just a single dose, when the cold first comes on, is often
sufficient. Your own doctor will explain why this medicine is
s0 good for coughs of all kinds, for bronchitis, and even for
Throo slses s 256, Bic., 1.0,

* In the winter, when the ohfldren tale cold so easily, T always kee Cherry Poctoral
hand. It le a wonderful medicing for throat snd lu ,immu? Aoy i

think of today. It's the parents
They know what exposure to the
wet and cold means —tender throats, sore lungs, hard coughs,

keep on hand :

4. €. AVER CO., Lowsll, Mass.

HA. Boruia Enieren, Brooklyn, N, ¥,

'r!-’h:m' date on which the claim was in fact
Lt N

1 Evidence examined and held that the
verdict was not excessive and was sus-
talned by the evidence,

No, 1535,
peal from Kimball county, Affirmed. Has-
tings, C., Jdivision No, 1. Unreportesl,

1. AMdavits lor continuance must be em-

boxdlesd in the bl of exceptions If the right |

to a contlhuance in to be examined on Its
merita vpon review.

2. An appeal In equit
o ecorrect errora In
dence.

The following opinlons will not boe offi-
elally reported:

11069, Reles againat Argubright. Error
from Lancaster. AfMirmed. Pound, C., divi-
plon No. L LUnreported,

1 An answer that the defendant “‘states
and alleges that he denles each and every
allegation” of the petition I8 a sufMclent
’enrrul denial, though not in commendable
arm.

L. An oral chattel mortgage Is good as be-
tween the parties thereto, it 18 invalid only
an 1o creditors and subsequent purchasers
in good faith

8. Creditor In this connection means judg-
ment, execution or attachment creditor; a
.uhaegunm mortgages with notice Is not so
regarded.

T7l. Hankers Bullding and Loan assocl-
atlon ngainet Thomas, A al from Doug-
las. AMrmed. Hastings, C., divislon No. L
Unreported

1. A digclalmer of all interest in mort.
gaged property prevents any right to object
to a foreclosure decree, which establlshes
no personal Hablility agulnst the anawering

is not a proceeding
the exclusion of evi-

parties
110, Bourke ur!llnal Bommers. Appeal
from Buffalec. AMirmed. Day, C., division

0. 1. Unreported.

L All objections to the appralsement of
gnpﬁﬂy to be avallable must be made

fore the aale

2. In a notice of snle of real estate under
a decres of foreclosure, while It Ia proper
to state the amount of the decree, such
ptatement s not exsentinl to the valldity of
the notice. Biratton aguinst Helsdorph, 8
Neb, ll%h!ollowod.

8 In the absence of a showing to the
contrary, the affidavit of the publisher, that
the nowspaper was one of general clreula-
tlon in the county, 1s sufficient to establish
the fact that the newspuper was a legal

news r.

No. 153M. Harte against Rdch-nhu:t mrf' p;ndﬂ uiulmt Clty of York. Appeal
Error from Dauflu _uoum{. Affirm from York. Mrmed.  Kirkpatrick, C,,
Hastings, C,, divislon No. 1. Unreported. | givision No. 1. Unreported,

1. The woﬂ‘i “trananction’ as In sec- 1. Whers one discharges refuse or sewer-

e Inte a running stream, In such guantl-
ties and In such & manner that the waters
therein become foul, poliuted and eontamin-
ated, emitting noxlous gases and odors, and
thereby endangering the health and en-
joyment of those living along the bank ot
such stream, interfering with the proper
and customary use of thelr property, equit
his power to restrain the acts from whio
such consequences flow,

L Where the evidence is conmntlnr and
there Is suficlent to Su{llll’)ﬂ the finding of
the trial court the Judgment will be af-

firmod.
ftate ex rel Johnson against Holm.

18204,
Error from Antelope. Reversed with t}n-
n—

structions. Albert, C,, division No. &
reported.

he discretion conferred on the courts by
wection 623 of the Code Is not an arbitrary,
but o legnl ons, lo be exercleed within the

Hmits of legnl and equitable principles,
.l.;ollowtng Wallace against Bheldon, 56 Neb.,

12043, Martens agalnst Pltiock, Error
from Btanton, AMrmed. Barnes, C., divi-
slon No, 2. Untreported.

1. A motion to sirike out & matter of
defense, contalned In an answer fled In
the district court, for the alleged reason
that it was pot In Issue In the county
court where the case was firat tried shouid
be overruled where It appears that such
matter waus plended In the Jower court and
s unif get out more fully and in detall in
the :;eadlnu to which the motion s di-
rected.

2 Whare parties have had verbal negotia-
tions which have afterwards been reduced
to writing the writien agreement will be
taken to contruol as thelr inal determination
and the parties will be bound thereby in
the absance of fraud or mistake. Rut where
such wrltten agreement Is pleaded In a
Teply na n matter of defense to the allega-
tions contained In an answer evidence aof
fraud or mistakes In procuring such agree-

ment will be recelved without further pload.

ing.

n! Instruction complained of examined
and held that It was properly given.

4 An instruction which contalne a correct
proposition of law, but In which a pare
tiouiar portion of the evidence (s polnted
out, the attention of the jury is directed
to i, and its efMect I8 unduly emphusized,
should not be given.

12570, Western Land company asainst
Buckley. Appeal from Adams, AMrmed,
Kirkpatrick, C., division No. 1. Unreported,

1. The holder of a tax Hen I8 not a neces-
sary party Lo the foreciosure of & morigage
aubseguent in point of time to the tax lien,
where the right to foreclose the tax llen
hus not yet acerued,

L A party will not be barred of his rights
by the decree In an action to which he
wus nelther a necersary nor a proper party
defendant, and whose rights in such actlon
were not ltigated or In fact determined

& Under the repented decisions of this
ocourti a Imrl‘v may bring his actlon to fore.
close a tax llen upon property at any time
within five years from the end of the two
years within which the owner of the prop-
rrt!)- hus a right to redeem from the tax
snlo.

12871, Curran against Fageman., Frror
fn'-ru‘(}rerlr)l' Affirmed. Hastings, C., divi.
elon No, 1. Unreported,

1. Where a motion has besn sustained in

| part and overruled in part the maker of it,

who has taken no exceptions, eannol com-
pluln of error In Its overruling

2 An objection of misjoinder of cuuses of
netlon and of parties defendant must bhe
taken before going to trial or the objection
will be deemed walved,

I To nuthorize a review of errors ocour-
ing at a trial 8 motlon for new trial is as
vasential In an equity as it Is In & law case,

i Petition examined and held to set forth
EufMclent facts 1o show & enuse of action In
favor of plaintiffa and ageinst defendant.

12 Michlgan Trust Company sgainst
Clty of Red Cloud. Appeal from Webster
 Affirmed, Duffle, C. Division No, 3. Unre.
ported

I. Laches eannot ususlly be charged

ugaingt & party for fulllng to Lring an mo-
to enforce ap =quitable claim If he
acla within the time allowed by the statute
of limltations for commencing a corre-
aponding actlon at law.

L Gne of several purties whose debi ia ae-
cured by a trust deed may maintain an
action to foreclose the same on bhehalt of
himaell and the viher parties Interested 1n
the security, and the court will distribute
the fund arising from a sale of the prop
orty among those entitled tuersto

4. Where & mortgege & made to secare
the debit of a third pariy It Is a sufMcleni
compliance with sections 8¢ and 851 of the
Code of Civil Procedure to allege and show

fmade a return to
lauch Judgment “no property found,'’
Kinney againat Bittinger. Ap- |

- B = e ——
that judgment has been obtained agalnst
the party whose debt the m “tgage was
made to secure, and that th. sheriff has
an exccutlon lssyed on

& Where the creditors of a4 bank agreas
o an extension of time of the payment of
their clulms on the conditlorn, among othars,
hat certaln of the socknholders of the

ank shall secure the paymeont of such
clalma by the execution of o trust Jdesd to
redal estate, the grantors In suoh deeds can-
Hot by an agreement among themselves
und without the consent of the creditors
delermine the order In which the trust
company shall be sold o compel the creds
llors 1o exhaust the property of one bBefore
that of another is resorted 1o.

B, Where a trust deed ls made to seciurs
the payment of cortiticates of an lnsolvent
bank and containg & conditlon that upon
the payment af the sum of $10,60 to the
trusies the property shall be reconveyed
to the grantor, the payment of such sum
to the trustee entitled the grantor to a re
conveyanoe, but the purchuse by the gran-
tor of debls owlng by the bank, and cspe-
clally of debla of a clusa not ascured by the
trust deed, does not relcsse the trust sstiate
from llability.

6§ One who purchases land with knowl-
edge or notice that another hnlds a llen
against the pame to sscyre (he payment of
n debt takes the land subject to such llen,
although the same hias not been recorded,

1 . Burke against Tewksbury. Appeal
from Douglas. Affirmed.
slon_No. 8. Unreported.

1, In an action to subject real estate, the
title to which Is held In trust, to the pay-
ment of a Judgment against the cesult que
trust, It Is Immaterial whether the cewul
gue trust was losolvent or Indebted to the
Judgment creditor when the trust was
cronted.

2. Evidence exumined and held sufMcient
to sustaln the decree of the district court.

1 Pelmer n‘nlunl Fidelity Mutual

Albert, O, Divi-

Fire Insurance Company. -HKrror from
Frontler. AMrmed, Ames, C,. Division
No, 8. Unreported.

When the plaintiff has rested his cuase
without sufficient evidence to sustain a
verdiet in hia favor the court should in-
struct the ury to return a vendict for the
defendant.

12859, Mathleson againat Omaha Street
Rallway Company. rror from Douglas,
Al!!rmnd. Amen, C. Divigion No. & Unre-

ported.

1, A wilness need not be an urﬂ in
order to be permitted to glve his opinion of
the ;:rldnly of motlon of famillar ub}ti‘u
ke Iway traine and strest cars, but he -
must be shown to have had, and to have
nvalled himeelf of, an opporiunity for ob-
norvation of the case In hand,

2, An ordinance regulating the speed of
electrie street cars 1y immaterial in & case
In which It is not shown at what rate of
speed w car, alleged to have caused an in-
Ju was, In fact, at the time movlnﬁ

1 . Jaogues against Dawes. rror
from Lancaster, AmMirmed. Loblagler, .,
Divislon No, 1. Unreported,

1. A petition In an actlon to recover the
villue of corn which mets forth tha corre-
apondence bLetween the pariles may be
open to the charge of pleading evidenoe,
but If the corréspondence discloses that ths
price and terms of payment were communi-
cated o the prospective soller, though no

articular corn was montioned, (he petls
fon is not, on account of such omisslon,
objarlionulﬁe as fulllng to stute & cuuse of
nction, If It also alleges the dellvery of the
corn,

2 A purchaser of land at execution sale is
entitied to all cropa planted thereon afler
eonfirmation.

8. One who has purchased corn relying
usrm the title of the seller, but who s later
advised of the clalms of a third party, may

rotect himself in the event of suit on be-

alf of either clalmant by fling an am-
davit In the nature of u bitl of Interplender
provided for by pection 48 of the code.

LUCKY NUMBERS.

Seven and Eleven Have Broughi For-
tane to Senntor Alger,

Senuntor Russell A, Alger of Michigan Is
not ordinarily a suspersiitious man, says
the New York Bun, but he has a very ton-
der spot In hig heart for the numbers
“7-11," which have been connected in some
manner with almost every important event
in his 1ife, and in many minor mattors bo-
sldes. The maoner in  which these two
“policy numbers" have pursued bhim through
lite was brought to light by a little ingel-
dent which occurred siree Wa arrival nat
the Arlington hotel on November 27 as ohe
of a party of seven, when an exproms pack-
age numbered 77-11, on which 17 conts was
due, wns brought to him at the hotel by
express wagon No, 7, - The colncldence of
numbers became more marked when it was
noticed that the éxpress frank held by the
sonator was No. 7.

Mr. Alger did not soem at all purprised
when the matter was called to Wis atten-
tion, and the foilowing facts will show
why: He was born on February 237, 1850,
both of his parents died when he waa 11
years old, and for seven yoars followlng he
worked on a farm. He was asmitted to
the bar March 7, 1860, and the degree of
LL. D. was canferred on bim by Hillsdale
college May 7, 1580. Mo was madé colonel
of the Fifth Mlchigan 'cavalry on Juse-11,
1863; breveted brigudier genoral of volun-
teors July 11, 1866, appolnted secretary of
war by Fresldent McKinley in 1807, and
made United Siates sepator on September
27 of 'the present year

Te Inspeet Paris Gas Planta,

NEW YORK, Deoc. 26.—Seml-officinl an-
nouncement was made today. that George
C. Knapp, president; Anthony N, BHrady,
vice president; and O K. G. Billings,
cheirman of the Board of Directors of the
Feoples' Gas company will soon sall for
| France to inapect the gas iodustry in
| Parls with a view to bringing about a
morger of the several gas compaunies in
that eity.

Tells of Transferred Caak,
WABHINGTON, Dec. 81.—The United
Bintes trensurcr sald today that so far
during December 11L.40.000 {n ecurrencdy hud
been tranalerced to New Orieans n (T

deposits In New York, ¥00,80 to San Fran.
viscu and 3LM5.0% 10 Chicago, These figures
Aare over #1 86 000 helow those For D W ler,
P M, and about 52,000,000 below those for lust
! Decamber

—_— — .

—_—

FIGPRUNE CEREAL
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