R ———

—

I —— —_

\

THE OMAMA DAILY BEE: FRIDAY, JULY 11, 1902,

GENERAL FREDERICK DIE

Omaha Business Man of Military Record is
at Rest.

FUNERAL WILL PROBABLY BE ON SUNDAY

Fellow Memhera of Loyal Leglion Are
o Mave Charge<Hin Hintory
in Times of War and

4 Peace,

&Qlali

After & year's {llness Oeneral Calvia H. |
Frederick died ot hia home, 631 Boulh
Elghteenith street, at elgh! minutes befora
B ocloth’ Thursday afternodh.  Pareals,
combined with the gradual detiie of dld
age, was the fause of the déemise, which
was expected. The particular attack which
resulted in the death of General Frederick
began three woeks ago, and ha had been
confined to his bed during that time. Grow-
ing dAlly weaker, he lost all conselousness
early Ino the morping and remalned in that
condition il the and.

General Frederick leaves hian  wife and
one son, Charles Fréderiek, who In in' Har-
risburg, Pa. Fimeral afrangements have
not been definitsly mads, but ths thnes will
be next Sunday (n all probabliity. The
Loyal Leglon, of which the deceased was a
member, will be in charge

Severe on Mres, Frederiek,

Tha spventy-fourth anoiveraary of this |
old snldier's birth had but recently passed,
it belng maont appropristely timed for Me-
marial day, the 20th of May. Mre, Fred-
erick Is 70 years of age. and the doath of
heor husband after twenly-elight years of
wedded Ilife o & crushing hlow to her,
though she konew Il was =oon to oocur, and |
18 bearing up as well as oould be expeeisd. |
Mrs. Frederick was with the general at the
time of his death and also during the last
fnterval of his consclousnces. He spoke 1o
her Wednesday night and then lapsed ap-
parently Into unconaclousness, being un-
able to speak again. When sha cams to
his slde Thurerday morning early he avinced
slgns of knowing her, but was upable to
spoeak.

NMelatives Are Few,

Mra. M, C. DBurnham, » nlece of Nrua
Frederick, and her daughter, Oljve hmru|
been Jiving with the aged couple the past
few years and are atill at tbe bome. Be-
#ldes them there la only Stuart McDear |
mid, who has been thers for thras months
past taking cars of Mr. Frederick. The
deceased had but few relatives and none
are expected for the funeral

By this death Qmaha loses one moprs of
fts cherished military figures. General |
Fredorick was a real soldler. He had the |
erect earringe, the commanding helght, the
fmpoeing bearing which tradition attributes
to the |deal type of militery man, and he
had more than thal—a record that more
than bore out his martial appearnnes. The
detalls of his 1ife as a burineas man, a soi-
dier and agaln a citizen form a romance.

Hisa Waur Revord.

Pora in Hamilton, Madlson county, New
York, and rearsd (n Philadelphin, he wailed
only until of age before hastening west. ITn
15851 he reaghed Bt. Louls and there started
i1 the hat trade, Jearniog It tn the thor-
ough way. After some years ba slarted n
the busineas for himself. Thus the clivil
war found him, but he Immediately aban-
doned his private Interests for the ariny
and ralsed a regiment., the Ninth Missour!
voluntesrs. He refused to take the
coloneley, letting that go to a regular army
officer, and was soon commissioned ileu-
tenant coionel. He commanded the regl-
mént in the campalgna through Missouri,
Arkansos, Missibslppl, Alabama, Tennessaw
and Kentueky, served at Corinth and Stone
river and was wounded at Pea Ridge. About
thia time be recrulted the reglment o M-
nols, and L was changed at the Instance of
Governor Yates to the Fifly-ninth 1linois

| proof, documentary whaelly.
| some annusl reports of the varlous roads
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IN COURT

Full Stenographic Report of Hearing in Mandamus Case by Nebraska
Supreme Courte=pu. i

On Tuesday morning, July 8, the supreme
eourt convensd In speciaj sesalon at Lin-
eoln to hear the showing of the relators
and respondenta In the matter of the ap-
plication of The Bee Bullfing company. of
Omaha, for o mandamus to compel the State
Board of Equalisation to eorrect the assenas-
ment of the rallroads of Nebraska. At the
hearing the relator wasn represented by
Mesars. . W, Bimeral and John D. Howe,
of Omaha, and the corelator, M. F. Har-
rington, of O'Nelll, appeared for himaelf.
Attoraney Oeneral Prout appeared for the
respondents, while John N. Baldwin repre-
senting the Union Paelfic system; Ben T
White representing the Elkhorn: James E
Kelby, represention the Burllngton system,
and Prank T. Rassom representing the
Pullman Palace Car vompany, appearad as
frieads of the court. The stonographer’s
report of the proceedings of the first ses-
gion of the court, which was largely devol-
ed to A running srgumeént as to the taking
of testimony, \n as follows:

Chief Justice SBullivan—HAave you arrang-
ed the order of procedure of this case of
the State against the Board of Bquallza-
tion?

Atterney General Prout—1 think no ordsr
kag been arranged 1 understand, it the
court plenss, that the relators propose tak-
Ing testimony. 1 will atate If that is done,
that 1 do not kaow the nature of the tes-
timony they lutand taking, and it may be

| that the board will require time In which

to mest It. The briefs of the relators and
the friends of the court are all on file. 1
had supposed that we would procead on
them, but yesterday subpoenaés were served
on witnesses, and 1T presuma the intention
Ia to iake tostimony.

Mr. Blmeral=If your honors please, the
testimony that we purpose Lo take, prinel-
pally at least, will be the records of the
board itaslf, a0 that the court may have
betors it the same testimony In refersnce
to the facis pertalping to assessment of
this property that (he board had, and 1
Imagine It will thke but a very ahort time
Banldes, most of the testimony ls record
There may be

offared in evidence, but they also are docu-
irentary., 1 presume thsre will be no ob-
joctions though, I don't suppose the roads
will ohject to thelr own annual reports he-
ing put in. There will be a lttle bit of
oral tesilpony, but not very much. I don't
suppeee there will be anything that will
caune the respondentn themselvea to Fe-
quest time. 1 can't tell though., There will
be nothing but what le cognlzant te them-
selves nn well as ourselves. 1 will state
further that alj we want to do is to prove
the lssues that were made up at the time
that the amended apswer was filed. Of
onurae, if they had left |t ae (o the begin-
pitig, there would be no necessily perhaps
of taking thls testimony, bdut that s not
our fault, and we are only meeting It as it
comes up at the present tlme,

Mr. Prout—I am not finding any fault. 1
wish to suggest, not knowing the nature of
this testimony, that |t might be necessary
for the respondent to ask time In order to
produee further proof.

Mr. Paldwin—May it please the court, as
we are sitting here and appearing here as
a frisnd, and beeause of the Interest of the
Union Paclfic, which I represent, I desirs
40 say that this proceeding Is a little bit
pacullar. We bad understoood that the
matter was to be submitted at the time the
order was made by this sourt at its last
sititing, and opportunity was given the
relators and regpondents to file briefs. It
s diMeult, therefore, to appreciats or un-
derstand the extent and scope of the Intro-
duetlon of evidence. The briefs have been

voluntleers.
Commanis Reaerve Corpa.

In 1863 Colonel Frederick resigned and was
appointed lleuienant colonel of the Veleran
Reserve corps the same year, bolng In com-
mand of the depot éamp at Waehington, D,
C., and organized troops there up to Decom-
ber. He later commanded the Fifth regi-
ment Veteran Reaerve corpd and Buroside
borracks, and was & member of the First
army corps bourd of Generals Carey and
Huuoock for the examination of ofMcers,

In 1866 and 1868 Colonel Frederjck com-
manded a reglment and garrison in Indlaos,
and during this time was made first brevet
colonel of volunteers and ‘hen brevet brig-
adler general of volunteers for copspletious
dieciplipe and gallaptry at the battle of Pea
Ridge. In July, 18868 the genersl went Into
the regular army as first lleutenant of the
Forty-Afth infantry. He was in turt brev-
eted captain and major of the regular army
for his gallaptry in the eivil war, and then
remaln with his company at Nashville
till Saptember, 1868, when he went to Louls-
f=ville, Ky., with bis command for a few
months.

Omaha Carecor Begins

About that time Lieutensnt Frederick
was transferred to the Fourteenith infamtry
and went to Fort Thompeon, Dakota, re-
maloing untll 1870, when he was tranaferred
to Fort Omaba. At thia polnt begins the
general's Omala caresr. He resigned In
December, 1870, shortly after coming here,
and started in the hat business In this elty
two months later. In 1574 he went east to
Binghamton, N. Y,, and returned with his
wife, who had been Miss Helen Morgan of
that place, daughter of Major Augustus Mor-
gan.

E'nes that time Mr. Frederick bas been
constabily (n businees Bere. His first home
was sl Elghteenth and Faroam streets,
where the Davidgk Block pow ls. Later be
moved 1o K Capltol avenue resldence while
Be bullt the present home where he has
Mved twenty years

Intimates Few, but Dear.

For the last year Oeneral Frederick haa
been unable to attend to business dutles.
Until’ thes he was always at the store in
business hours. He was & man of few In-
timates, but loved those weil. Among his
¢ osest friends wire Judge Lake, Colonel
Hathaway, Mayor Moores and Hobart Wil-
lams, and his favorite pantime of late years
with a game of cribbage with one of theso.

General Frederick was & steadfast patton
of The Bee. His ndvertlsement has been
praminent in Lhe newspaper ever since |t
started. In the fArst lssue he bad an "ad’™
snd it has been carried through every day
sinoe that time, more than thirty years sgo.

prepared upon the stote of the record as it
is made up to this time and our bricfs as
triends of the ecurt and those of the re-
lators have bBeen prepared and filed. The
statement made by Mr. Simeral that the
testimony would be brief is from his side,
and from his view of the case, It might be
very imporiant for the respondents then to
go somewhat at length into the evidence
from thelr plane of view or standpoint, and
thet may take some time, because 1 would
not like to have the case submitted upon
only part of the record. It Is nol becauso
we have many objectlon whatever to any of
this testimony being put in, in the submis-
siofi of thin emses, but the court should be’
advised about it, and It may take some
time, 1 understand the court came back at
an inconvenlence (o itself to be here to-
day, and I supposed we would submit the
esse to the court today, and conmclude it,
but If thin 18 done, It may take some time.
Of course, If this Is to be done it ought to
be referred to a referes and evidence taken.
| merely make these suggestions, not that
we desire to lpterfere or are in any way
opposed to competent evidence In this case

Mr, Harrington—I think it is well to
have an understanding at the outset as to
this testimony, The rallway companies
have refused to be made partles to Lhis rec-
orll. As I understand the rule, they have
oo right to Interfere with the courss of
the trial. They are not responsible for costs
here, or entitied in any manner to control
the proceedings, unless the soverelgn pow-
er of the state has beon turned over to them
for that purpose, but we cancede thelr right
to file hriefs here, and we do not object, but
g0 far as the lssues that this court must
pasa upon, the court must declde this be-
tween tha relators here and board of equal-
ization. Those are the only parties that
must be bound by tha order bere. Thae
rallways bere, however, for reasons aat-
Isfactory to themselves, Bave declined to
be made parties to this record, and are
not bound by . It may be thelr steck-
holders may subsequeitly want this case
settled In the federal court. Now, read
the original answer filed bhere, and you
will find that the case stands pracpioally
confessad on the part of the board of
equalization, except as to the lasaes of law,
and It stood counfessed upon Lhe records
heve that 200,000,000 worth of raliroad
properiy In Nebraska had not been assessed
for taxation at all, which wo allege con-
sisted of the franchises and Intangible prop-
erty of those companies. That meraly rals-
ed a question of law upon which counsel on
both sides prepared their brisfs. But per-
taps within a week thereafler counssl rep-
resenting theas rallway companies, Includ-
ing some of the gentlemen now present,

Shampooing and hairdressing, fic, at the
Bathery, 218-120 Bes bullding, Tel 1714,
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came (e the eity of Lincoln, and had & con-
ference o the governor's office with the
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state board, and as a result of that com-
forence an answer was prepared thea and
there upon Lhe very day on which they con-
terred. And the state board of equaliza-
tion dented it had exempled $200,000,000
worth of property and put in lssue the
question whether they had or had not as-
pessed all of the raliroad property In this
state, and It Is for that reason that It
may be necessary for us to take some oral
testimony bere.

Chiet Justice Sulllvan—I1 preaume the m-
portant question st present I8 whether the
taking of thia testimony I8 likely to comn-
sume apy considerable amount of time.
What is your idea about 1t, Mr. Bimeral?

Simeral—I think we can get through with
our testimony by evening, 1 would say. If
we start In at n reasonable time, If not
sooner. Mr. Harrington suggests that two
hours will be all it will be necessary for ua.

Mr. Prout—Do you mean two hours for
the taking of the teatimony?

Simeral—Yes, perhaps less than that.

Judge Sullivan—What Is the nature of
the oral testimony, if there (& no objection
at this time (o stating 1t?

Rimoral—There I no objection. The first
thing will be Lhe records of Lhe returns
befars the board: that Is, a# made by the
rallroads, as showing the amount of physi-
cal property they have and such other re-
turns as were before the board at that
time,

Judge Sullivan—! asked you to make
this statement mo counssl on the other side
may perhaps Indicate the time that they
will probably consume In meeting that lsaue
of fact.

Bimeral—We dealre Lo Introduce whatever
wid before the board. Now, what that was
they know just as well asn we do, Then
thore will be some testimony with regard
to what the members of the board sald at
the time the argument was had before
them as to whether or not they would as-
gees the franchise. Then there may ba also
the testimony, or rather the recorde, of the
annual reports of the varfous roads that are
in this state that have been asseswved by
the board. We may nlso nsk that “Poore’s
Manual"” shall be offered in evidence; 1l wan
produced befora the board, 1 understand.
Then there may be another matter come
| up that it will be necessary to prove—that
ils the assesament of the munloipalities of
Omaha, South Omaha and Lincoln an they
are assessed by clty assessors and not by
the county assestors, but | presume it is
well known to all parties here what thosas
assessments are, and we may ba able to
agree ad to that. It Is practieally conceded,
At least by the B, & M road or Mr. Kelby's
brief, and there will be no dlspute about
that. As to the market valus of the stock,
we have had that computed from the news-
paper reporis as sent to the newspapers by
the Associated Press, and we have the
nawspapers here for it, If they wish to go
through them, so that will not take very
long. As I say, It s mostly documentary.

Mr. Howe—The only subpoenas sent out
were for two members of the Board of
Equalization.

Simeral—And one of these, that Is the
auditor, is undoubtedly the only one that
we will wish, and he will be merely for
the purposs of proving the record of the
board.

Prout—If the court pisase, the suggestion
that they want to Introduce the newspa-
pers and thelr sisting that we can go
through them If we dealre, causes me to
suggest that it may take longer than half
8 day. The further suggestion that they
desire to introduoe proof of the assesaments
in Omaha, South Omaha and Lincoln sug-
gests thie further, that the board as =&
matter of fact In Anding the value of these
roads took Into conmideration mnot only .the
assessments of Omaha, South Omaha and
Lintoln, but the nssessrments of varlous
countles in the state, uaing as a basls the
result of the action of the Board of As-
sessors in the respective countles through-
out the state, The meetings of the boards
are in pursuance of the law requiring them
to meot In March before commencing their
work. The board has in the office lettera
from these boards, Now, we are all aware
that in the atriet sense of the word that
Is not testimony, mo more than the news-
papers which they Indleate they #ish to
introduce in evidence. In order to get that
testimony, and get It In as testimony, It Is
going to take some time. 1 slmply suggest
this now that that s one of the
things the board desires to show—the as-
sessmenis of the counties generally, that la,
the rate of assessment as agreed upon by
the sssessors, and then following that up
with the assessments as actually made in
pursuance of the agreement at thoss meot-
Inge.

Harrington—1 am satisfled if there are
no captious objectiona that an hour will
take the testimony here—an hour and a
balf, any way. Now, as to this mews-
paper evidence, counsel need not be an-
noyed by that at all. All we want to
prove is the market values of these stocks.
No man can asseass a rallroad unless he
knows what the rallroads are worth per
milee He must sscertain the gross value
of the property, its funded debt and the
value of the stocks. Of course, under our
constitution, the stock would be worth
par if we did not have anything ¢lse, but
I think we beiter prove it. Now, as far
as these city assessments go, all we mean
is this, and it s concoded ns far as the
Burlington Is eoncerned as to Omaha: We
propose 1o show slmply by one witness
that the aspessment In Omaha is 40 per
cent, and by another that the rate In Lin-
cola is from B0 to 100 per cemt. And we
intend to try and have the'court say that
this |8 unconatitutional.

Baldwin—I want to suggest this, that
the sssemsment as siready made by the
bosard and returned canbot be reviewed
by this court unless actual fraud Is shown.
That 18 a power delegated to this board by
the constitution and laws of the state, that
they exerclae thélr diserétfon tn a matter
of this kind, and I do not understand that
this court, In a mandamus procceding at
least, esxn review (heir sction or control
in any way that judgment. As 1 under-
stand the proposition before the court, 1t
Is this: Can the franchise or ntangible
property of these corporations be assessed
separately and apart from thelr tangible
property? That is the question | under-
#iand Is before this court for settiement.
1 do pot understand (hat they are to go
lote the question of the assessment, as al-
ready made by the board, as to the tangible
property. 1If that s trus, It certalnly is
Eolng to take a good deal more Lthan tweo
houra to introduce this testimony.

Judge Sulllvan—You ought te know
whether the lssue of fraud is presented,

Harriugton—There 18 no question about
it

Baldwio—I want to say that T am here as
a friend of the court nod by Its permis-
plon, apd at an appropriaté time this mat-
ter will be referred to and probably be
commented uwpon. | deny the statement of
counasl that we declined 1o be impleaded
Im this case. We have our right o be
here., We have the permisaion of Lhis
court (o appear as (s friend, becauss of
the interesls we ropresent, and it is only
falr and just and right. For counsel to
state they can put is this evidence in an
hour and a half s from thelr standpoint
entirely. We contead and insist that there

{8 no fssus of fraud hers at all In this
cast, It In mot m question te be consid-
erod In this came. I desire to say pro-
fenslonally to the court, as Its friend, thatl
It will be some time taking the testimony
if this matter is gone jote and falrly sub-
mitted, and we know your honors will see
the matter fairly submitted if |t Ia gone
inte. 8o far as these records are con-
corned, they will be offersd In a very short
time, perhaps, and T assuré the court that
as far as | am concerned there will Ba no
eaptious objections, and it Is not our pur-
pose to Interfers with a falr submisaion
of this case to the court

Judge Sullivan—You allegs in your ap-
plicatlon that the roads have not béen
asseaned properly, and you add to it that
the board knew (hey bhad not been Aaa-
sensad,

Harrington—Yes, #ir, grosaly and know-
Ingly.

Howe—We say that they gromsly and
knowingly omitted to assess property val-
ued at $200,000,000, though required so to
do by the constitution and laws. The
whole lssue is fraud.

gSimeral—We think, as s matter of law,
that they have neglected to amsens §300,-
000,000 of property, and that thia writ will
jssue from that fact slons. Now, that
may be legal fraud, as stated by the su-
preme court of Illinola im the QGoggine
CAss.

Paldwin—Now, is It your contentlon that
in order to make a case you have to estab-
l'eh bad faith on the part of the board, or
do you intend to make a cass by the actual
value to nssess?

Simeral—The asctual valus to Asassas, or
rather undervaluation, so grossly under-
valued that It amounts In law to fraud.

Judge Sulllvan—That Ia proceading on
the aseumption thst they have assessed the
franchise, but undervalued it?

Simeral—No, we do not procesd upon
that assumption at all. Now, taking their
last answer, they say they asssessed the
property as s unit and as » goihg com-
cern. Now, it that includes franchiss, it
Is a question of law, of course as well as
of tact, but we clalm that, as a maiter of
tact, they did not bave before them suffi-
clent data by which they could sasess the
franchise at all, or arrive At any value
of It, and therefors it was not assesaed.
Now, that is a guestion, not of fraud, but
of ftact.

Hows—We clalm the right to show actual
traud, also legal fraud.

White—As 1 understood and read the al-
ternat've writ, 1 supposed that at the in-
coption of thess proceedings It was the
contention of thess parties that the fran-
chises of the rallroad companies have not
been nssessed separatély and apart frem
the tangible property, and that it Wwas
thelr contentiom that as & miatter of law,
the board was required to consider and
soparately sssess the value of these fran-
chises. Now, when we read the alterma-
tive writ through we find they bave taken
snother position, and that thelr position
is that the rallread property in the aggre-
gate has not been assossed high enough.
In other words, that there has heen an
srror of judgment on the respondents, not
(hat thers has been any fraud upon their
part. Now, what do we have 1o bear out
this proposition? Why, these gentlemen
come up hers and say they proposs to
prove what the waluations of these prop-
orties are not with refersnce to the fran-
chises, but the values of the Aggregate
properties, or rather the aggregate values
of the propertles, and they propose to show
this from the mewspapers. Now, then, we
all know from the experiemce wé have had
{n the past, and from the knowledge that
we have of these rate cases and these tax
casen, that in proving the value of rall-
road properties you cannotl resort o one
{tem of évidenos alone. We know thers
are many elements of evidence that must
be taken into consideration in order to as-
certaln the valuq of rallread property.
Now, they submit in thess newspapers
just one Item of evidence, the valuea of
the stocks and bonds. That may make &
prima facle casa upon their part Then
what has the board got to do? And what
is the duty of the respondents in order to
protect themselves in regard to that val-
uation? They have got to go Into the evl-
dence and produce the different elsments
that entered Into their considerstion in
fizing the value of this property. flo your
honors can ses it is not simply & question
of fraud here, but the real issues pre-
sented by these gentlemen i not a ques-
tlon of fraud, but a question of the valua-
tlon of this property. New, If you are
golng into the valuation of this property,
the court can see plainly that the flald 1a
wide open for the purpose of fixing this
value. So we mention that when they
make their prima facle ease, or when they
attempt to make & prima facle case, this
board ought to be permitted, as the attor-
ney general has sald, to produce evidence
from all sources and bring before the court
pll the different elements that emter iate
the valuation of rallroad property, and let
this court say whether or not they per-
tormed thelr duty.

Harrington—I am sure that this writ
here charges fraud, and charges it abun-
dantly, and these gentlemen have Bhad no-
tlce from the start that they were charged
with fraud. Now, there |s no need of
mincing words. We charge actual fraud
and expect to prove fraud, We expect to
prove that they totally disregarded thelir
duties and exercised gross favoritism in
asssssing the property of these Lranspor-
tation companles. We have sald we do
pot think It will take long, but this 18 the
most important oase ever submitied to
this tribunal and the people who sustain
the courts, the plaln taxpayers, as well
as these transportation companies, are
entitled to have this question fully and
talrly determimed if It doss take a little
time to get at it. I do not think it will
take long te get at the whole matter. This
Is not & rate ease, bul whether it la or
ndt, or whelher we gel Lhrough Im two
hours or two days, this case is of sufficlent
importance to the people of the common-
wenlth that they are eniitied to have it
heard, and fully heard, without any idea
of a continuance or sending It to referees.

Judge Holcomb—We are not probably in
& position to devote very much time to It,
and it might be just as well to bave It
sifted through s referee &5 1o be heard in
opén court i 1t 1s & Question of getting
the evidence, and getting that phass of the
case disposed of. It Is possible It may be
of such magnitude that the court will not
feol justified with all the other work press-
ing upon it, to take the time to enter |ato
a long inguiry here, and it seems, from the
remarks of counsel, that the feld Is open-
ing up as though there might be & very
large amount of testimony submitted which
of course we would necessarily have Lo con-
slder in arriviog st & conclusion. Of course
I am only speaking for elf and without
eonsulting with other m rs of the court,
it appears to me persosally as though the
court may do away with all its other dutlss
for quite & period of time If it takes up
this

Mr. Howe—This contention that a good
deal of time may be consumed o the tak-
ing of testimeay la simply a
We are confromted here by very powerful
Interests, and what they
ponement and delay. Now bhere

prerogative writ of the state called man-
damus. In this ease It concerns the pub-
lle revenues and the revenues of ninsty
counties of the state. Iis importance shouid
demand and the nature of the wril entitles
it to an early hearing. That s what the
writ Is for. Now let us examlios for a
moment ths grounds and probabilities of ts
taking a great long time, All we shall put
In on our side ls simply the records that
the board had before It. That should be

that ought almiost end that. The record
testimony, the rallroad repofts are here:
nobody eéan ohbjeet to thoss. That Is the
maln body of the proof under this great
allegation of fraud. We cannot be restralned
to a showing wsimply of fraud la law,
though that i= clear here If our allegation
be true and wholly Indisputable. We hava
& right here to show actual fraud by three
or four or half a dogen witnesses, prob-
ably four on our side whosa testimony will
be very brief. We will put Ia such testl-
mony as we have, be It much or llttle, tend-
Ing to support the allegation of [fraud.
That ought not to frighten the court. Your
honors, how can they bring !n teatimony
upon thelr side to rebut, for instance, the
record proof that will consume any large
amount of time. All we can show |8 what
was before this board, presumably it Is all
in writing. Now all of the testimony that
will be introduced here is that of three or
four persons who were present, and those
are to ba found around this stals house.
And two or three hours—what Is that In a
case of thin magnitude, urgent as it Is, and
righteoun as It is.

White—In reply to the last proposition

of the gentlemen that all the testimony
that will be neoded will be found before
that board. Now, an [ understand this
court, you have held In the Karr oase that
it 1s pot s0o much a maller of the method
in which they arrived at thelr result, but
the reault i(teelf, and If the result is jus-
tifled under all the elreumstances, then it
makes Ifttle difference what conslderations
wera recelved or considerad by the board.
8o that, notwithstanding there may not
have been sufcient testimony before the
board, or they may have taken Inte con-
glderation testimony that they ought not
to have considered, or they may have taken
into consideration or falled to take into
conalderation testimony they should have
considered, If the result that they arrived
at was a proper and just result, then the
testimony that was considered by them
will not amount to anything before this
court, But in order to ascertain whelber
that resull s a just one, this board ocught
to have the oppeortunity of producing the
testimony (o show It Is a just one, and not
be confined merely to tbs matters that were
developed before It
Mr. Howe—One thing | everlooked. Under
the order that was made with reference
to briefs, counsel have appeared and
trought In elaborats arguments. Now, In
the brief of two of those gentlemen repre-
senting two great companies, that of the
Unfon Pacific and the Burlington, they
have put In all through them statistics, and
they have not made one single suggestion
that they needed any oral proof. Every
saintilla of testimony which they olte, and
the statiwtics upon which they rely, are
documentary.
Mr. Prout—If the court please, T just want
to say one word in reply to what Mr. Howe
has sald, and that s fo relation to delay.
1 want to disclaim any {des on the part
of this board of their having any demire
whatever to delay this case. They realize
the importance of it fully as much as do
the ralators. There 18 ndot the slightest
desire on thelr part to delay, but the court
can readlly see from the statements made
by the counsel for the relators, as well as
others, that It is going to take conelder-
able time to take the testimony. As has
been suggested from the bench, that can be
heard as ensily, or more easily rather, by
a referee than it can be by the court. So
far a8 we are concerned we would prefer,
if the court ean devots the time that Is
necessary, for the court to hear {t, hut that
Is & matter for the court to determine. So
far as time is concerned, it la very evi-
dent It {s going to take considerable time,
for these respondents deny absolutely any
{dea of fraud; they resent I, and they will
insist, as 1 think they have a right to (n-
siat, upon an opportunity to put in proot to
show that they are not gullty of the grosa
frauds which these gontlemen In thelr
briefs and statements to the court say they
are gullty of.

Chiet Justice Sullivan—We will take a
recess untll 1:30 this afternoon, snd in
the meantime we will determine whether
tho court will hear the evidence or send the
isaue of facts to a referce.

Mr. Baldwin—1 want to say for all coun-
a¢l, friends of the court, that we do not
want any delay at all; that we are ready
to procesd this afternocon, or at any time,
before a referee or the court, to the taking
of testimony at once, and there is no pur-
pose tp delay this case whatever, but we
are ready and willing to proceed ns ex-
poditiously with thia case as its impor-
tance demands.

Mr. Bimeral—S80 far as sending this case
io n referes is concerned, [ do not think
this iz & matter for & referse; this court
would save no time, It might be merely
the matter of the phynical inconvenience of
being bere and hearing the testimony, but
it would certalnly save no time, because the
testimony would have to be read again, and
that would require guite sa much time as
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In taking it. If you send It to & refaree it
would be some time before we would get
one perhaps, and then thers would be meet-
ings before him, and it would require a
long time before this matter could be final-
Iy determined by this court, and what woe
wnot s & spoedy determination. As has
been msuld by counsel, this case (a8 of sueh
Importance that we feel we should have a
trial at once, and to the tribunal which
must ultimately determine 1. And, as sug-
gested by Mr. Howe, that befors a referee
there will be barrels of teatimony put in
that the court will not look at for a mo-
mwent.

Court here took & recess as Indieated by
Judge Sullivan, and at the convening of
court Iin the afternmoon announced that the
court had decided to hear the testimony it-
selt.

HONOR SUPREME OFFICERS

Mayflower Garden No, 1 of Gardeners
Gives Reception at Pee
Buiiding Hall,

Mayfield garden No. 1 of the Gardoners
entertnined last night in homor eof the
supreme officers of the organization, glving
an elaborats reception for them at Royal
Arcanum hall in the Bee bullding. Some
300 persons attended and after an ex-
tended Hterary and muaical program the
floor was clearaed for dancing, while re-
freshments wera served in an adjoining
room. Mrs. Adams, president, and B8,
Molle, secretary, of Mayflower gardsn No.
1, were in charge of the affair, and every
one of the supreme officers was present,
Each of these made a brief speech. They
are: Frank Rosewater, supreme president;

0, P. Thompson, supreme vice prosident
and treasurer; E. C. Woleott, supreme
secrelary; Chearles Rosewater, supreme

physiclan; T. Z. Magarrell, supreme organ-
fzer, and Charles A. Tracy, Robert W.
Dyball, E. E. Bnygg of Magnet, Neb., F.
H. Jackson and H, E. Hubermann, mem-
bers of the supreme judiclary board.

Amusemeonts.

At the Boyd,

Miss Hayward's own dramatization of Me-
Culcheon's interesting story, ‘‘Graustark,”
waa given its first Omaha presentation to
a crowded house at the Boyd last night. In
ppeparing the atory for the stage Misa Hay-
ward has preserved as far as possible the
incidents of i(he book, the modifications be-
ing only those absolutely ry to the
adaptation, In this way the Interest Is
maiotaloed for one who has read the tale,
while one who is not famillar with it does
pot get the impression that he is watching
merely a series of plctures from a popular
novel. Its continulty and sequence of dia-
logue and incident ls unbroken, while the

main features of the story are Lhrown into
high rollef. Miss Hayward has succeeded
remarkably well in making ever Lhis book
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into a play. As Yetive, quoen of Graustark,
she has a splendid charncter study—one in
| which there I« ample room for the display
lof artistic abllity. Mr, Ferrls finde the part
of Granfell Lorry quite to his hand, and al-
though he iacks rome Inches of the stature
of the book hero, he falla in nothing of the
aggressiveness of that young man, whe fol-
lowed Migs Grabenstack half way round the
world to find ahe was A princesa and not &
butcher's daughter. His iaborn contempt
of regal folderol alds him much in the por-
trayal of the character, and he makes love
eloguently, as though he were nceéustonied
to, In fact. Miss Malzle Cecll—whose pat-
ronymic in suggestive of Graustark or some
other cut-of-the-way place, finds In Coun-
tcss Dogmar, the Iady-in-waltlng, a role
that sults her immensely. Others In the
lengthy cast do much to contributs to Lhe
suctess of the plece, which was warmly re-
celved Inst night.

ARREST ON ROBBERY CHARGE

Deteative Heelan of Omaha Beings
Woman Prisoner from
FPlattamonth,

Detective Heolan returned yesterday
afternoon from Plattsmouth, bringing with
Eim Jesals MeCullough, charged with being
oné of two women who stole $200 from
Robert Hall, of Fairbury, In., at the Klen-
dike hotel in this eity May 1. Belle Crowl,
who Is supposed to have been the sscond
woman o the case, has not yet been appre-
bended. ¥W. E. Grate, charged with being
an accomplice of the woman, and who left
the eity immediately aftar the robbary, was
arrested here Weodnoesday eveniog and |a
now in jall.

Hal] came to Omahs to ses the sights and
fell in with the Crowl and MeCullough
womer. The three were together at the
Klondike hotel on the night of May 21.
When FHall sobered up the next morning
the women and his 200 were gone. The
women were traced to Jowa and a couple of
days ago the MeCullough woman called at
the Klondike hotel and gol possession of
ber trunk and two grips. These she had
sent to the Burlington statlon, and later
sent an expressman to take them to Coun-
ell Bluffs. The expressman did not take
the grips. Wednesday Grate called at the
station for the grips and was arrested.
The officers then got trace of the trunk and
when the MoCullough woman called for ft
at Plattamouth she was arrested by the
local authorities and Detective Heelan was
sent for her. Bhe denled the charge against
her.

At the time Grate left the city his mother
missed money and papers to the value of
$600 and (i is thought Grate was responsi-
ble, though the offcers have no direct proof
agalnet him.
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