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> = o : iR ati i tha afldnc 2 iwvening n
Never heard him say he would get|account of interlinexations in the affida- that éevening at hone:

well,
To Watson.—Never heard him say he
would get well itries to fix the tim

when he said e hepod he would gel
welll)
ME. ARKMSTHONG SWOHRN.

(Shown a paper); It is wmy writing:
the signature 13 Duniel MeNoill's; |
held the p=n and he wrote the letters;
in Dec.. last, at Montgomerv's house,
about < a. m.; was sent for te o
that bouse; there was o man shot

saw McN. ona lounge., (Marquett ol
jects to intreductivn of Lhe affidavit o
dying declavation ; Walson argues the
case; DPoitenger objecls The poiut is
thint adying declaration most bes mmads
when all hope of life is gone.  The de-
fense clanm he had hope of lite hw
evening. wias expecting Lo hve, o

Ihe judge says this is 4n hmportan
point, and gives leave Lo argue al largs
alter proseculion get in all the Lest
mony they have on this point. W
ness  answers Wiadson's  question ]
was asked to go there o Take a4 mah's
dving testitpony Before 1 took the

I told him whuat T was thers
| vour dy-

st
Five Ll

lestiinony
for; I said I am
Ing deposition, are vou

Loy Lilke

L Taa

bee sworn” he said he was, and swors
Lhe uan and sat by hiam antil he ol
all there is in that writing. 1 wrote |

and asked him as 1T went along if il
was correct; Iir. Heot, his brothe
and some wornen ware there: T linishes
the writing and went to the Lot
and read it earefuliy and distinelly o
Lite, and asked him if that was oo
reet, and asked him to sign it. he sald
he conld not hold up his band o make
his mark, but conld spell his nune.

(the paper s shown and identilieml
By Watson. —Wis he
dition? (hjected to, Sustatued !
helped 1t b he was pil
and vely upeasy.
Cruss-examination This wis
8:45 i n: he sadd he waonuld be

v dving con-

1 greal ]

abwsnt
sWarn

to state the facts;: | saw him onee af
ter that; he hoped he wonld ger we
I saw Liim on thes Iastdavy of the vea

I believe he died New Years siay, 1579,
ALLAN MONEILL SWOIItN.

I am a brother of the deceased : saw

Daniel after he was shot, in the even-
iug of the dav; | heard him sav he

conid not live but a little longer: after
I had been therve bat o little while Le
wenut off in a sinking spell, and when
I rubbed camphor on his face he came
to, and said to mother, *I ean’t hive hat

little longer.” It was before  Arm-
slrong came, 3 hours befoure: 1 heard
hitn again say the siume evening e

cotld mot live; He wanted water. and
John said he had botter not drink : he
answered, “Giive me all T want, | can’t

live, Juhn"

C'ross examination Mont-
gomery's that evening about 9 o'clock
hadn't been in the house long when he
sald thut he not live; staved
that night and most of next Jdayv; was
away that night three quarters of an
hour, towards morning; was back and
forward afterward; never heard him
gay he hoped get well: He did neot
sav 1L that night, for I was there all
the eveuing: domn't rememnber what
John answered at that time: hewmicht
have said “have courige he mmight g
well: he got so that we thought he was
belter: not that night, but afterward :
wis sworn be ore, at preliminary  ex-
amination: was by when the paper,
tdving declaration), was taken

Watson again offers the dying deela-
ration of Dan’l MeNeill and it is arga-
ed. Judgs overruled ebjection amd al-
lowed the affidavit. The District At
torpey tries to read the paper to the

st Lo

.1
I'\II.III

rist
frgel

-

Jury, and Marquett again objects on not examine them:

-

ViL.
Armstrong was re-called; “All the
interlining was dore by myself, |

went to him and asked him u question,
s Chat was how the interliniag caone
fle signed it aler all the interlines-
tons were made, (examines paper by
rogquest  of  Distriet Altorney, says:
There is no alteration in it except

se piude by myselt and it was sign-
" I the mterlining was all done,

A wuelt makes witness show just
how Lhe anterlining  came; objects
tgain Lhat the paper 15 only the suls-
stianoe, not the words, of deceased

Walson reads the afidavit of Dan’l
MeNeill wo Jary.

M iong Decvinvation of Daniel MeXeill.

Cuss County, Nebraska:

I'tiv Pestimony of Dan’i McNeill, he
o first duly sworn deposes and
w3s: 1 was siiooting on west side of
Silt Creek tn Cass County, Neb, and
I liesard some persuil ol the sasi side

o Siald 1 have ordered two
wen off this morning and that e would
shiool the first son of a 3 —

e there, then 1 went along

ik ing

I s Foand

U

Listanes and shol a4t a Woodpecker and

then Maurice Fuzgerald hallooed to me

“Have you shot any quails 2™ | replied
that 1 had not, and hesaid “veu had
better not,” 1 saud: “tloes hem LRI R
elong to you " fe sidd “ves™ | said
‘Thave you the papers for it,” He said
‘Its nome of yvour business, ') show
_\‘-I:,.. I H..Il’. “Kiss ThEN | =t i i[l

en eame cver to the place T wias

ure veuy Lhe
IlI

in

todding my guu, and savs:
an I =aid “ye
then drew bis hand wilh arevalve
it and struck me the hewl, and drew
vis revolver and I struck him with
butt of my gun, and as he fell he fived,

that said that™
(L 1

anmd struck mein the breast, 1 fell and
we bolh got up, about the saue time
and as I started off he fived again sapd
struck me on the back of my head. |

fedl and he Kicked me o the face
DaNikL MoeNELLD
. D il

Witnesses present: oot
A.E \“I'.II'II[{

This testitmony was taken by e and
Lhe signatare navle 1o my presenes
the 12th day of December, 1878,

Jonxs ARMSTRONG, J.

(833

ll
Wits Liien

Yery

.

1.

Jahin
brought 1

Montgomery
e has

sick

brise*n)

and was very pale and was broaght in
LY two men;: was duly swor.

Liave 11 Greer wiowmd, CUass County.
Kuew Dan’i MeNeill and saw him
about the 18th of December last: saw
him after he was shot; abonut 3 p. m.
on the 18th of December, 15875%; saw
him down below mwmy house: found
hiw there alter he was shot,  Ile was

hauling wood for mein forenoon. went
off to shoot, in afternoon. I found
Lt east of my a* i

liotise quatter” of a

mile., Mr. Irving told me some ong
was ladlooing as if g wisery, 1 ran
down through the brush and foumd
him lying on his face in the snow, he

Wits ll\l!i;_' o s face hands out, ool
on back of his head, saw no other
wonnds then, saw afterwards at th

house, bruise on chin and bollet wouid
in breast and back of head; pants
off in croteh: suow was  willowed
down; next morning saw Hve or
places where he fell in coming

where the row tuok P laess
thed the Is

t i
LTy

from
He

0, =enits

» LO Lhiere,
t of January, 157

took place on Hatbawayv's land, Cass
County, Neb,
Uross Examination:—Know wlhere

Lthe shwotinge took place by blood onthe
Zrass and grass trod down: was north
west from Fitzgerald's, and T live n.w

trom Filzgerald's; was on “mowiog”
[ found him.

By Watson:—Only saw waound on
back of head when [ found him, did

saw the wounds

went after Ih
Root, and telegraphed for Dr. Bunnell
abt Ashiand.

By Marquett:—Ile was my broth-
er-ib-law; there s a4 wagon (rack
where the show {J:fl'_: Wils I tell ths
ground by marks of blood, Xe. Did
wol say to mie he was as much 1
blame as Fitzeerald was: M Lot
ery was led out.)

Moses Cheviont is called :—Comes i
with gun, cap and p e n ue
Lthe gun and pistel 1 presence ol L
court and Jury.

CHEVRONT Is sSWORN.

Marquett makes a motion to striks
out a part of the aflidavit of the de-
ceastd. Cheveont tells the story of the
sheoling as received from Fluzeerald

—,n-l .\1-'.\v':|[\ |
of the gun: 1 drew
shot, and s 1 raised
e satd L Kicked B, Lot didne’s

try with thee bt
my revolvey
up I sbhiot agan
W

s s
Lith

to kill him.” 1 Cheyvront toek th
revolver from Fitz. on the 1Sth of D
al iy store it was low it 1 ddltew
the loads here betore Court; fve
chittonbers were loaded : shol twice
and reloaded it aean el 1o it full
leaded, e saidd that wa the 1ey ol
vl Didn’t sav just when i e led
Phie gun and cap weredelivered Lo
i o Lhe day of the Xl wLion, by
Sguire Mathews, but don't e e
Whio grave 1L Lo e Fiiz saud
ne ji 4 il eap and aad
Eliemm nnaele T IN heritse 2l
t wats MeNeill's cap and the oun Vb
e one broken over his head ;. sadd 1
Wiks Ol onpostte Side o The creck  nens
i uriw
Crivss Fx.: =~aidl it was near the
tlraw tha they wonld tind MeNeill
he mectde no resistanes, gave lirs pistol
up [ s i constialile e wis sit-
ting in Noeel’s sture wheyn | wrrvsten]
him: | tald him he was mv  prisoner.
he looked upand said “all right Mosey ;
bt sanidd Bris brains were ne wly knoeked
uul I =aow MeNelll next dav in (he
atternoo He has alwavs contenpded
that :.'."_\ bl pever fosinedd tlaee Liae
spot where the affeay took  plaes:
never took Fitzeerald thepe to wdentit
the place to my knowledoe,
WM. W, GULLION,
o atd sworn: lentifies Eill, cap,
o looks hike o gun | have seen: [Lis
Lhe gun thiad the sheriff told me to go
aid et at Mres. Fitzeerald’s. 1 ashed
Mauriee where the gun was and he
siidd liis mother wonld tell me whepe
tor fined it They said that it was the
Eun Lhat was [ost in the fuss.  Thad no
talk with Fitzeerald, only to ask b
where the gan was. 1 wenl to her
house and got 1 found it aunder
woods bhox and the o tp oaldso) Toidd tin
g el eipoon the 15th of Dee
'rass Fx Fhie higx  was 14 "l -l
feet {rom south door ot the honuse,
Contenis of zun are offersl in evi
wenee logelner with ;1!~.-'§ LR Y LN il
cartritiges
HENIY MONTGOMEIRLY sWORN.,
Know Fitzgerald: MeN. woes shot
Lhe ISt oof Dree: saw defendant that
v tn blacksmith shop at Greenwood ;
he was on i pony; hivd blood on ks
[ sues il e got mto a row witiy MeN
Bated sbhiot him: he swent over Lo
the g store and T followsidl: itetls
story abont gquails, & said he maule
for MeN, amd MeXN., striuck him with

MeN.
and 1

at MeN.

AT,

and
Noel

1t he
Fitz.

Shiot

slhind

went fo look for MeN.: Firz, siad we
had Letter ook for MeN. as he had i
pretiy strong; went Ly Fitz's house
across the ereek to dewn on Hatha-
wiav’s lund ;: mvyself, Gallion, Noel amd
Laverty, and, Steven's hov wen! : found
the pl.'u-'r* in the snow where the grass
was mashed dowan and bloed on the

grass, traucked him to where Iﬁ-. iy

fell; it was about a quarter of a
We found seven pliees where he
been down, MeN, went a4 aquarler ol
nmaie 1o the Hirst ]-;:lr,.'. atid about tw
OF Lhree rods at o timse arter that, t
the place where was found; It wi
) Hutha Nty s land, Cass Co.: froi
e first jr] bier 1o 1o lusl !!;-Il't' Wi

Ldentifies caps it was Daniel MeN”

£ in 1\ e -,'-‘_ '_-iili-*“"-n- .\Il.':
H T f iy { oSt ) N, wWel
Lhie ¢ 0P

K1 ol L1 WL, ,\"- relation
I MeN - brothiss of Juhn Mon

Lhie b (RSRLARS N loawd, & litt]le sén
tered long w e e had fallen ()

ibes what-l rervald sald about th
st it wias toumd on oy rovnd : i
Ccrassed part of Hathawayvs groand on
Lo e

Jo. UL NOLL SWOTRLN.,

isth day of Decem

e td sy s

ey sy itz that dav st the drn
Sbore, 1 Celernnwoond, ‘\:'.l.""‘ what Fal
Soid, bt Sin i3 the others): tol
e where to go to find MeN. | went
Witly othiers, mentione Found whern
e allgay had happencd: there wa
|',|"1'1 I.';nltll L roiingd, oF s ‘v Sty
Wils Linree o fogl iHNeihies ety Wi

ward Monigomery’s house about
quarter or a4 nhle; found blood iy

e we found Nlood where e ha
been down, a rod apart, on Hathaway's
land. ~,

Lross-examinal e, I .;‘r-\"l: up on
Che Tine SO0 vards port b and romnnd this
LOrned il Jooked throagh: it :|
Flatliaway's bt

1A WATERS SWORN.

saw Fitz the day of trial: went te
Lhe spot The next sunday on Wy way
H Maontgomers found a gun ]ln]-,
Lo rivd 1t to M's: found the
Foal st 1poin the tall grass near a
- “.-

(h ¢ HHOEEAM SWONRNS

Know Ll telvindant: saw him in
IRyvders deng store in Greenwoml: Ih
oot was there: defendaut staved that
he bad bewd difienlty with MeNeaill
CPells pretiy muel same story about
Lhe quatls. s be was going by hin
MeXN, strack him with the gun, and s
e shivrted Lo ran, Mauriee shot b,

Cross-examination.—Dr. Ruot was
Lhiere: dan't Know it he hieaared COn Ve -
Sdllon D hesald notlupg aboat KieKihe
ui K Lo mie ] sand, as he was going
v, MeNL it mim with the gun, and as
e [ell heshiol at MeN.

GEOC MAYEIELD sSWoRN,

saw Fitz in jail o Vlattsmont)
thwut the Last of Fehiruary s bl @ core-
versabion with him: 1 tald hics T was
sorry he had given way to Lis passions
ol comuputted such o deed ; he said Le
] st what he intended, and ifT he
had it to do over wonlid do the Sate
Lhdtier St n. I:"". g !'\II!*'!NU ot
mitlerial,

ALBERT HASTINGS SWOHKN.,

(Cwirroborated ‘|! Wwiield's testimony as

1o Lthe conuversatio.,

Court swdjonrned.

A pr. 30, °7T0,

Werosespay Moerning,

Court opened atl 9, 1
A MUNEILL RE-CALLED
I saew Draniel about 9 oo, that day

HTIIAT |‘r] M 1 .'ul;'l;- un IF!lt‘!l!_‘.l!!' rieht "-';iltf‘_

Cross-examination It was quite =
lamp: I rubbed my bhand over it and
then | could see it -

Phe State rests

Che conelusion of the testimons AN

found in the regula
sue, commencing with testimaony fox

| oge

lefenes




