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BEATEN BY THB BOARD

The Nebrasks Maximum Rate Bill
Case Lost by Aotion of the
0ld Board.

FULL TEXT OF THE DECISION

Supreme Court Quotes 1691 Report
of State Board as Proof That
Rates Were Too High,

Katrsots From Court's Opinlon,

In 1891 the then existing Nebrasks
state bourd of tesnsportation publish-
el a report on local rellway rales in
ithis state, The substance of that re-
port wis thut local rotes in Nebraska
weere already 100 low snd ought to be
snised, ‘Thousands of coples of that re-
port were printed ub wtate ax‘;nnm
and distributed over the state, Other
ihousands were printed and  piled
away in the busement of the enpitol
where they were found when the pop-
ulists cnme Into possession last year,
‘The necretaries of the state hourd of
tramwportation at that thme were C, J.
IMiwarth, J. N. Kounty wod Ww.
Johnson,

It will be o matter of some Interest
to the people of Nebraska to know
thist the text of that 1801 report, used
as & republican campulgn punphlet
in the state, s Incorporuted Into the
deeision of the supreme court of the
United Btates as one of the wiron
veasons for setting nside the
mum freight bill of 1893, 1t will be a
matter of still further  interest 1o
know that thit report and the testi-
mony of C. J, Dilworth, one of the
secretaries of the board, nre given by
the supreme court an concluslve proof
that reductions in local freight rites
in the state are unreagonable, Bo that
the state's case in the trial of the
magimum freight bill was glven nwa
ut the start by the state’'s own offi-
Crn,

The complete text of the supreme
winirt :lw'lnljtm wan recelved In Lincoln
thin week, It s o pumphlet  of 26
pagen, the fipst part of which is de-
vored to i history of the cuse, its trial
before Clrenit Judge Brewer and the
assertion of the {urlmllcriitm of the
federnl eourts and their right 1o pass
npon the cane and determine the ren-
sonnbleness of rates s supsrior 1o
the state legislatupe amd the courts,

[Ipon these ]mn‘lmllimll the court
quotes numerous deeinions by federnl
courts afirming the right of review
by those courts of other ensetments
regulnting tolls, ete, and sums  the
lnw ko deduced up in thres proposi-
tlons, us follows,  using the conrt's
wworn lnngunge:

1, A rallrond corporntion is a per
son within the meuning of the four-
toenth smendment declaring that no
wtide shall  deprive any  person of
property without due process of lnw.
wor deny to any person within s
jurisdietion the equal  protection of
the lnwe.

A state enactment or regulations
midde under the authority of a atile
enaetment establishing riates for the
transportation of persans or property
by radlromd thnt will not admit of the
currler's earning such  compensation
i under sl the circumstances In just
to it and to the public would deprive
wich carrier of s property without
due process of lnw and deny 1o it the
equnl protection of the  laws, il
wonld therefors he repugnant to the
fonrteenth amendment of the consti:
tuthon of the Unlted States,

1, While rates for the tmnsportation
of persotis and property within the
lHmits of o state are primarily for its
determination the guestion  whether
they are so unreasonnbly low as to
deprive the carvler  of the property
without suech vompensation s the
constitution secures,  and  therefore
withont due process of lnw, oannot be
“ l-ulll‘]llni\l'l\' determined by the leg
islnture of the state, or by regulntions
wdopted wpder 1 authority, that the
madter mny not bheconw the nl.lhjm'l ol
judielnl inguiry

Huving thus afMemed Mght to
possa vipon the case nnd deeics the rea
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wonbileness of rtes as Baed by the
Nebraskin legislature the court  jroes
ik b digadey Inte the peasoiililoness

of n reduction In rates ns shown by
the lestlmony laken  before  Judye
Hrewer. And flest upon this point the
vOrt sy s

“The vonelustion reachsd by the olr
was Lhat Lhe umn
maisile by the Nebimsks statute In Vhe
rales lor loval frelght was s o just
il Gnressenabile as b peguire A e
vive slaying the anforvement of sueh
riles agalnet the compaides natiel in

cult vaar

the Wil Ao v, Ulidon Paciile Ny
Cin, B4, Fd, Hep, 104, 1w Fhnt van
vlusion wns based largely Wigws Whe
Ngures prosetilel iy M I iworth

while he was sevietlary of the siale

o] of brmbspeortatlon, wa well ws &

defendunt and one ol D sodiolbaors of | cnl

LT defendlants i these catsea He
wae & prineipal wibnees fowr that
(T YL Mis general falrvess amd  his

viimpete ey 1o S Ul e Paede Upman
whivh the Tl abbon bwfiew s tll"!-unl
Wi the rewam) 15

e -qai-ul-ul
winbm]l that  the  wvernge  mluebion
wasle by the stubide upn all the

aitiiesliting ool loneal mies’ was 19 MW
o vonh o oand Whis entlinte sestes 0
iave bwen moveplisl by e partieos as
worreed.  He ssblmsted  (ha' the s
conlage of aperaling espenses s o
val humlnese would om-.rn.- jw vt
e of operaling sapenses o6 all
bosinesy by b loast oo per ssit, aml
ihat b ml'hl o as high s twenly
per vond or higher Al this view s
e than sustained by the avidenes

| of witnesses
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possensing special knowl-
edge of rallrond transportation and of
the cost of doing lacal  business s
compared with what Is called through
business, ludesd, one of thow wit-
nesses sintes that the cost of carry-
ing local frelght in four thmes ns much
nn the cost of through freight per ton
por mile; wnother thut the cost of the
whort haul is “reasonably double the
long haul”  If due regord be had to
the testimony-—nnd we have no other
busls for our judgment—we oare not
wrmitted to plaoe the extrn cost of
Im-ul business ot less than ten per
dont, greater thon the percentoge of
the cont of all business,"

I answer to the questions pro-
pounded to him by the defendants
constituting the stade board of trons
wortation, Mr, Dilworth stated that he
qul prepured himself with an  esti-
mite showing the number of tons of
frelght, commonly spoken of os loonl
fredght, hauled on the respective rall-
ways In Nebrosks, and the mmount re
eolved by the rallwiy numlmulvu Iy
way of tariff on tonw of fre pht haul-
ed, Including through ns well us loenl
frelght, was quaslified 1o speak s to
the smount recelved by the emnpin-
jow for both pussengers  and frelght
within the state, nnd the reduction
that would take place in rotes under
the wtatute in, guestion. e present
el varlous tables showing the result
of his investigntions, One Is known
s exhibit 4, and Is nn estimste of lo-
el business, and the effect of house
voll 84" on the Burlington, 8t Paul,
Fremont Unfon Pacifle, OmahaBt, Jo-
peph, snd Kunsos l'lliy compunles for
the yeur 1802, Another s culled ex-
Wit 19, and 18 5 Hke estimate in re
wpeet, of the winme l’lllll’)ﬂ!l]l‘h for the
yonrs 1891 and 1804, Another Is
nown o8 exhibit 20, nnd shows ‘tons
¢irrled tonnuge per mile, and percent-
age of expenses for the yenrs ending
Jupe B0th, 1801, 1802 mnd 1893 (Ne-
braska,' "

The supreme court then proceeds to
guote the tabulur statement prepired
by Dilworth, These cannot be given
at length in this srticle, but ns the
sulmtanee of them goes to the v
yoot. of the question of rate reduct-
tion in Nebrosks, and we give an ab-
wtenet of the figures for 1802, *Looal
frelght’” in these figures  means i
haul originating In Nebrasks and ter-
milnating In Nebraskn, According 1o
Dilworth an gquoted Ly the supreme
court the effect of the maximum e
bill upon the different romds In Ne
broskie for 1892 would  have been os
follows:

Burlington road received for freight
bnuled loeally, $1247884,  Necelved
from ull business doue in state 87,
o0k 242, Amount of reduction by house
roll 34, $306,176, Per cent of redoe-
tion on all business done In the state,
4.0,

Elkhorn rond recelvid  for  frelght
hauled locally $566,714. Recelved from
all business done In state, $2,000,087,
Amount of reduction made by H, R,
a4, #0410, Per cent of reduction on
all business done In state, 4,7,

Unfon Pacific rond,  Received  for
freight houled loeally, S808262,  Re-
ceivedd from  all business done In state,
h20R00T. Ninount of reduction by
. I, 84, 811787, Per cent of redue-
tion on all business done In state, 2.2,

O, S, Mo& 00 rond, Received
for frelght hauled loeally, $123,043,
Heceived] from all business done i
whinte, £700.500,  Amount of reduction
by . . 33, $50,804, Ter cent of re-
duction on nll business done o state,
$.7.

O nod Republicnn Valley rond.
Hecelved for freight hauled In state,
g s, Hecelved from  all business
done In state, 81,201,204, Amount of
preduction made by H. R 33, §20,044,
Per cent of reduction  all  business
done In state,

The tables for 1801 and 1893 mnke
proctically the same showing ns those
for 1802,  As summed up the showing
in that durin gthose years the expen-
wew of Nebroskn rollrosds were from
A 1o U0 per cent of thelr gross surn-
Ings.  Or stoated In another way for
every dollar the roads took in they
pald out from 66 to 90 cents for ex
petines In the vase of the Durling
ton rondd this was 68 cents; the U, I
Fhe ko 0 cents
Thene P rcen Lagos e on the
ehntire As Lthe UYL B
on local buslness are greater in pre
Iouimh nems TN
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shideration, umu‘nu other things, the
whole business of the company, that
I, nll its busipess, passenger &
fredght, Interstate and domestic, 1f it
be found upon investigntion that the
woflts derived by n rallrond company
rom the Interstate business alone are
sufllclent to cover opersting expenses
on Its entire line, and also to meet in-
torest, nnd Justify n libersl dividend
upon its stock, may the legislature
prescribe rites for domestic business
that would bring no reward nnd be
legs than the services rendered are
rensonibly worth? Or, must the mtes
for wuch tennsportation s begins snd
ende In the state be established with
reforence solely to the amount of bus-
iness done by the enrrier wholly with-
In such state,to the cots of dolng such
loci) business, and to the falr value of
the property used in conducting it
without taking Into conslderntion the
wanount and cost of the interstate bk
iness, nnd of the value of the property
cmployed in it? 1f we do not mi
prehend counsel, thelr argument lends
to the conelupion that the stide of Ne-
brnskn could legnlly reqiiire  loenl
freight business to be mm‘url«l sven
ot an aetunl loss, if the company earn-
od on Ma Interstate business enough
1o glve It Just  compensation in re
spect of itw entire line and all its busl
ness, interstate and  domestic,  Wo
cannot eonour in this view, In our
Judgment, It must be held that  the
rensonableness or unreasonublencss of
i Lo ribed by n siate for the
trnnsportation of persons nnd

erty wholly within its limits must he
determined without reference to the
interstate business done by the cur-
rler, or 1o the profits derived from it,
The state connot justify unreasonib-
Iy low rates for domestie transporta-
thon, considered slone, upon  the
ground thot the carrier I8 earnin
Jurge profits upon its Interstate busi-
ness, over which, so for os roles are
concerned, the state has no control,
Nor can the enrrier Buuufy unrenson-
ably high rates on domestic business
done upon the ground that it will be
uhle rmlly in that way to meet loses on
its Interstate business, Bo for as rates
of transportation nre concerned, do-
mestle business should not be made
o benr the loses on Interstate busl-
nes, nor the lotter the losses on do-
mestle bukiness. It ls only rates for
the tramsportation of persons
property betwesn the polnts named
property between points within  the
wiate that the stae can preseribe; and
when It undertakes to preseribe rites
not 1o be oxeeeded by the carrier, it
must do wo with reference exelusively
1o whaot Is just and reasonable, us be-
tween the earrler ond the public, in
respect of domestic business, The nrel
gument that o rallrom lne Is an eén-
tirety; that ite Income goes into, nnd
s expenses are provided for, ot of
nocommon fund, and that ite cdapital-
lzation is on s entire line, within
wnd without the state, ean have no ap-
plication where the state is  without
wnthority over rates on the entire
line, and can only deal with  local
rites ind make such regulations ns
are pecessary o give just compensi-
tion on loesl business,"

The court  argues  learnedly  (as
courts do) on both sides of the gues-
tion  argued  below—whether  the
amonnt of bonds and stocks issued I'?'
o rallromd company must be consid-
ercd in fixing rates. On page 20 it
RILY R

SI e endlromd corporation has bond-
edd Its property for an nmount thit ex-
ceeds 1 foir value, or if itk eapitaliz-
atlon is largely fictitious, It moy not
iposes upon the public the burden of

such increased rotes s may be re-
quired for the purpose of realizing

od | profits upon such excessive valuation

or fletitions capitalization; and the np-
purent value of the pmwﬂ.f and fran-
chises used by the corporation, s re
resented by ils stocks, bouds and o
ligntions is NOT ALONE to be con-
sldered when determining  the rates
that may be reasonnbly charged."”

But, immediately after, on page 24,
the court proceeds to kick over what
Httls opinion it had sxrmnul on the
point in the following lnngunge:

“Wa hold, however, that the bosin
of nll enlenlntions ns to the reason-
nbleness of rutes to be charged by o
corporation malntalning o highway
under leglslntive sanction must be the
fulr yulue of the property being used
by it for the convenisnce of the pub-
e, And in order to ascertain  that
vidue, the originel cost of construe
tlon, the mnount expended in perma-
pent. hmprovements, the amount and
market vilue of its bonds snd stocks,
the prosent as compared with  the
orlginnl cost. of construetion the prob-
able enrning capoacily of the property
under partieular rates  proscribed by
plotute, nnd the sum required to meet
opernting expenses, are all matiers
for consideration, nnd are to be given
wich welght ns may be Just and right
In ench Case

Aud now, having argued up  and
down all sides of the proposition sub-
mitted the supreme court of the Unit-
ol Stales proceeds 1o glve ita clinch-
ing argument agninst the maximum
vate law by taking up the republican
campnign document prepared by Joo
Johnson, the famous republican letter
writer, when one of the secretaries of
the bowrd of transporiation in 1801,
us follows:

In coneluding this opinion it may
not be inapproprinte to say that the
conelugions renched by us ns to the
offect, of the Nebraskn statute find
some support in the reportof the board
of seereturies of the Nebraskn bowrd
of transportation mnde in September,
1801 to the board itself nnd signed by
Mr. Dilworth und his collengues, That
report wos mude pursuant (o o reso-
lution of the bourd requiring the sec-
retaries to prepare o statement of
fucts in reference to the rates of trans-

setation fn Nebraskn. It contains a
el history of what it charncterizes

ul | s “the controversy on the question of

freight rates between the [umplu nnd
the milroads of the wate,” and em-
bodies wneh focts, figures and wrgu-
ments a8 the secretaries  gathered
from both sides, The report says:
YThe present confroversy between the
people and the railroads of this state
originally grew out of the guestion
not of rates or reduction of rotes, but
di eontrol,  The people, recognizing
the railronds ns common carriers, not
entitled under the state constitution
to the same broad liberty of action In
business that the Individual  citizen
has, wanted to control the roads. The
ronds, impatient of interference,want-
ed to control themselves, and mannge
thelr business in their own way." It
further states: “We have given you
in the foregoing n brief history of the
pate matter ns we have found it, and
from that history and from the ovi-
denee and reports on flle in our of-
fice we beg leave to submit in conelu-
slon  the following findings of facts:
First, we find from the evidence and
wworn statements and reports on file
in our office, and from personal in-
spection that the rilronds in thix
state could not be duplicated for o less
sum than $30,000 per mile, taking into

(Continued on Fifth Page.)
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ABOUT  CO-OPERATION

All Opposed to the Rule of the Gold
Byndicates and Trusts Bhould
Unite on Candidater.

SENATOR BUTLER'S LETTER

Fopulists Will Not Bubmit to An-
other Co-Operation Like the
One of 1800,

Torms Must Da Fair,

The following s n letter written by
Notionnl  Chalrman  Butler to Blate
Chairmon Young In reply to n lelter
from Mr, Young with reforence to the
politieal situation in Oregon, It ex-
plains why In the oplnion of the natl-
onal chadrman of the people’s party
should propose n foir and honorable
co-operntion of the reform forces in
Oregon, He shows that whether the
proposition Is adeepted or rejected
how It will advance the principles of
the people's purty and thereby the
porty 1self.

The letter is an follows:

Hon, John C, Young, Baker City, Or-
egon I:y Dear Birj~<Your letter re-
celved. You seem to interpret my lot-
tér 1o you us n letter of ndvice to the
populista of Oregon to fuse with the
democrata, or rather to surrender our
principles and {:u't organization to
the democrats, My letier will bear no
such interpretation, nnd I am there
fore o little surprised ot the tone of
your reply. 1 mn not in favor of fu-
slon with any party, snd 1 nm not ev-
en In favor of co-operntion unless such
co-operation ean be on falr nnd honor-
able terms, and the result of which
will be the advancoment of our prin-
ciples, and therefors o victory for the
people. 1 should never favor another
natlonnl co-operntion on  the sume
terms ns the one of 1806, Our party
would not have submitied to that had
it not been for the peculinr elrcum-
stances brought about by the sudden
und unexpected developments ot the
Chie eonvention, do not sup-
wmnaa?ere is o populist in the nation
who would be in favor of uupporﬂns
the democratic ticket, or of any kin
of co-operntion with the democrats If
they should in their next nationsl
convention go ahend nnd nominate n
whole tieket and then expect to muke
terms with us afterwirds to got us to
support such o ticket, T certainly do
not know n popullst who would toler-
ate such a ticket with ns great a misflt
as Mr, Sewall on it, and I am sure that
the great majority of the rank and file
of the falrminded voters of the Demo-
eratie party would not expect us to do
no even if they put a better man up
for viee-president.

But that Is a long time In the future,
Buffice it to say that it is practically
the unanimous sentiment of the popu«
lists, 8o for ns I know, that there can
never be another co-operation such ns
the one of 1806, The thing that now
confronts us Is the campaign of 1808,
Now what is best for our party to do
in view of the last campuign and under
present conditions,  The course that
will do the most to advance our prine
ciples, strengthen the party, test the
sincerity of those who claim that they
want {o be our allies and thus put us
in 0 pusition to gain recrnits not only
from helr own ranks, but from the
large nnd inereasing numbers of the
dissr tinfled volers in the republican
par.y, is the course that every true
populist wants to pursue. Can you ne-
complish this purposs by declaring in
ndvanee that you do not want to co-
operat with o man or o party, even it
he or it will do falr and make an hons
est, Hquore flght against the allied
monopoliea? 11 we take such & course
the lryan demoorsts will at onee an-
nounce and will continue to declare
It all through the campalgn that they
were in favor of so-operating on falr
s honoralde terms, and we  will
leavn IL no they ean say that they were
in favor of terms most sdvantageous
to us, not only with reference W of
floes, but with reference o prioeiples;
and If we declare In sdvapce that we
will ot poeoperante with them under
any eopditions they will eertalnly take
this position whether they wie honest
in It or not,  1f they do Whis, our party
will be at & dissdvantage Trowm the e
ghunning of the fight. We will not gain
a reorult; eertainly wot from the doms
weratie party, for we will have done
the Whing that will give the demoeratio
lvmilors wha are ol siiosre & dhanve
e hide thelr insinecerity anld an o
|p¢--l THLE the rank
fle of thelr party that we are uol the
lenides, we will

b CONY e aind
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houew b will fogve all of these people
| whs Vhe saeh day (nervasing v num
bern for e up with the Drsas dene
t.Uﬂl‘-ﬂ“ﬂ

femnia,  thus aking the
party shiunger sl leaving wa al a
I.umt.lm M wel weakening ws, hw
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under these conditions we might loss ¢
some populiste voters,

You say in your letter that the sll-
ver republicans will soon be
by the Bryan democrats. 1f you

o Bryun democrats in your state are
not pineere (and 1 confess that I know :
& number who claim to be  Brysn o
demoernts who I believe nre not sine '
carez then by all means test thelr aln.

cerity before the next eam 0
In short, make them n n!rnﬁompod-
n, nt::

tion for un honorable co-ope
bused on office alone, but covering
grent uuderlym principles In this
fight. Do this If they decline your
Im osition you will then expose the
nalncerity of these lenders not
to the sllver republicans, but to the
rank und file of thelr own party, You
will put them on the deféuslve from
the beginning of the nght snd put .
yourself in n position w you will i
not. only align the sllver republicans X
with you, but ench doy draw recrults
from the rank and file of the demo-
cratie purty If the democratic
in not mnuutlr with the people lupm
fight, If it will not prove Its llu-'l'd
by repudinting its tealtors and -
dlers  and  marching boldly up and
helping us to fight the allied ltljlm
bined enemlos of humanity, then i6
ought to die, nnd the guicker it dies y
the better, But the only way that the
purty ean be killed, that s, the only
wiy that the dishonest snd insinecers
men In it con be thrust into the
lienn party where they belong, th
:;ﬂlll!ll- uiml nincere 'l:an i ‘
A o's purty where we hope to
wed them, Is br showing the "3
ronk and file of that party
"’,ﬂ;" mwa m:t- sincere, and
p wi n be
under Clev ‘ %\"’
position to put this test
und to necomplish
to be desired, and It
in us both from a party
and from o standpoint

duty to full to put thelr sincerity o
this test nt this juneture, %

I believe thut the rank and fille of
the democratie of

thelr lendars mmm :::u nin-

cere un any of us, The same I belleve
in ;rucdttilno’uﬁln “I:I‘lﬁn“ ths
rmnx mn " 1 repu .
If this were mmmm%

ba no hope to redeem the government,
Then let us ko aet thay these slements
can be brought together elther Iﬂ!‘:

our purty banner of Jeffersonian
mocracy and Lancoln republicar
or If that connot be nec
resont, by sn hon OO
f we have not the sense and p
fnm to take such n course, then some- 1
body elwe must or the fight Is lost % |
the Institutions of the republic g
nordid.
three

go down under an oll ' of
wenlth  There were mm{hm

>

million democrats in this country who |
were on the eve of leavmg the demo- a
oratic party when the democrntle A

been nominated or an

hud been nominsted,

of voters are the rank and file. They
have to-day no more confidence in the
democrntic  leaders who wsu '
Cleveland and who up to 1806 uled
sllver nnd every other reform the |
ie's purty was advoeating, they 1

ad then. They are simply in .
the purty because they have falth in J
Bryan and Bryanism. If we ever get ‘J
these voters in the future we must do
it by pursuing such & course as will |
commend itsell to these men, and ot
the sume time expose the hypocrisy of
the pretended Dryan democrat who I8
at heart n Cleveland democrat,

It in true, as you say, thut we proved
to these men nnd to the whole world
our absolute sincerity, patriotism and
unselfishness by supporting Dryan
under the most trying circumstances
in 1806, but the very fact that there
wak i coropernation In 1806 makes it all
the more necessary that the responsi-
bility should not be on our shoulders
for the fallure of o fair and honorable
eco-operntion this year, If the demo-
erntie leaders in your state are sinoere
and they are attempting to backshide {
the party, then there ln‘mt one thing '
under high heaven that oan
these leaders to continue to holl the
honest rank and flle In the "l‘"
widder thelr lendership, and that I for
us to take o course that will allow
such politielans ta call attention from
wnl to winimisge the magniticent lan-
rels that we woun In 1896 by our unpars
alleled example of patriotism above
party pride. In pul'l.w.u wn in any
wibiwr things, the workd is inclived o
Judge s Iore vy our present course
than by what our past conduet has
been, nid this Is especinlly true if our
present conrse should seem 1o be less
patriotic than our past. | am & eons
sideranbde parthsan mysell, but If we
wihsh to advanes our party we must be
wise before we are partisans In »
party that s o majorily party
limualll'l In |utl'hl il IM“'N [
e volers o try b hokl them nkoa
the '-nlh vven when B t-"“"l the
prsaigile aiad their interests; but & s
Wiy party b grow masl Lirvak down
these party v jidives, mwust appenl o
men b pul patrdotinm stsve  parky
andd In o waking sueh appeals we musl
s h it e desharations, 1 what yuu
it in drue about the demonmie heal
gin I Uregun, then & shripht 3
will bw the nevitable wanlt svon &
wishe your fale (T
far ve e e, but 1 yoi make &
shinlght Bght you want 1o waks uae
wowhioh you will gain reevuits i ual
win & viebasy Vherebure lob mie
peal b you W lake the wise ssutse
jrvve the lnalueerity of these demen

FI
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Wl
tionnl conventlon cony )
They would have left if M‘E '
millions

yirii have

vialie tomilern which o L ane o Labe,
| trunlh, hawever, yun are ke .
tahon, (pegen saght W b W
popalint congressmen |1 s the gea
e e ————— A
(Pontinesd o S0k Page.) ,




