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, 1
lothes....

Are Always
the Gheapest! l

Correct in every particular.
Correct in Weave; Correct in
Workmanship; Correct in|
Styles, and always Correct in
Prices. Such are the goods
can be found at our store.
Everything in Gent's and
Boy's Ready-to-Wear Cloth-|
ing and Furnishings.

Wm. Holly

PLATTSMOUTH, - NEBRASKA

|
|
|
|

WHEN THE KETTLE SINGS

it's a sign of coal satisfaction. Want
to hear the music In your kitchen?
—order coal from this ofllce and
The output of the 'Trenton
mine—the fuel we bandle—has no su-
perior anywhere, its equal In few

J, V. EGENBERGER,

""uIE_ ';t:l‘it;‘mm“ No.22.

0. 851, ‘
PLATTSMOUTH, - - - NEBRASK

Best Time fo See
the Southwest

Every first and third Tues-
day of each month, low-priced
homeseeker's excursions nre
run over the lines of the: : :

Missour: Pacific

Iron Mountain

into the rich and resourceful
farming regionsof the South-
waost, Itis agplendid chance
for the Northern and Eas-
tern farmer, after his wheat
in gathered, to combine a
pleasure and propecting trip.

Write for rates and literature to

HUGH NORTON, Agent.
M. . Ry., Plattsmouth, Neb.

'DISTRICT J

TRAVIS’ DECISION

Journal Prints Opinion In Full
For Public Benefit

On the motion for new trial the
court finds where two separate and
independent causes of action are join-
ed to the same petition and each ap-
pears upon the trial of one of the
causes of action that this is error and
there |s no error in the other, can a
new trial be granted upon one of the
causes of action and a judgment en-
tered upon the verdict in the other?

Section 341 Code of Civil proced-
ure of Nebraska provides: “A new
trial is a re-examination In the same
court of an Issue of fact after a ver-
dict by a jury, report or referee, or
a declslon of a court™

We find this provision precisely in
the codes of many other states,not-
ably California and Montana., The
California, Montana and Nevada
courts construing thesa very words,
have held that a new trial can be
granted upon one of the causes of
getion and overruled as to the other,
In the case of Ramadell vs. Clark,
20 Montana 103, 49 Pae., 532, the
court say:

“The appellant concedes that
there was no errer in the order
of the lower court granting a new
trial so far as the second alleged
breach of the lease is concerned,
becanse the evidence was confliet-
Ing on that branch of the case. He
ohjects, lhowever to the alleged
order in so far as it grants a new
trinl as to the first and third
branches of the lease, Does the
complaint contaln more than one
cause of action? We are of the
opinion that three separate causes
of action are set forth by plain-
tiff In his complaint. It is true
each is connected with the same
contract, but each differs essen-
tially from the other two. Can a
new trinl to be granted as to one or
more of several causes of action
Jmeluded and tried In the same
gnit? We are of the opinion that

this ean be done where, as in this

case, the jssues have not béen
blended, and each cauvse of action
remains distinguishable and sep-
arate evon after verdict. Section
2056, div. 1, Comp. St. 1887, and
séotlon 1170, Code Civ, Proe, 1895,
define 1 new trial to be “a re ex-
amination of an issue of fact in
the same court after a trial and
decision by a jury, court or ref-
erees.” The case of Town Co,
v. Neale (Cal.) 20 Pac. 372, lays
down this rule under an identical
sgtatute. See also, Lake v, Bender,
18 Nev. 361 Pac. 711 and 7 Pac,
74, Where the issue or lssues in
one cause of action have been
properly tried, It is the duty of
the trial court, In passing upon a
motion for a new trial, to grant it
only as to those issues which have
been Improperly tried, where this
ean be done readily, and with-
out confusion resulting upon the
retrinl.”

See also 34 N. E,. 242; T Pac,, T4,

In this case the jury found sep-
rately upon the first cause of action
and separately upon the second
cause of action. The mere fact that
these findings are upon the same
plece of paper does mot mean that
it 18 one compound verdiet, It is
essentially two verdicts, & verdiet
may be defined to be the answer of
the jury to the questions of fact con-
tained in the issue formed by the
pleadings.

28 Conn., 140,

A verdict is a declzion of an Issue
by jury.

Froman v. Patterson, 10 Mont.,
107.

In effect, in this case, lwo separate
causes of action were tried and the
jury were instructed upon each
cause of action, and the Jury found
the Issues separately upon each
cause of action and in effect render-
ed two verdicts, The first verdict
for slander has been maintained; the
second Is set aside and a new trial
granted,

In view of the fact that counsel of
both sides have so carefully,
gently and ably argued the 14th in-
struction, |t may be due to counsel
to glve the reasons of the ecourt for
the finding that the 14th
tlon ghould not have been given.
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cence ls a fact to be taken to the jury
room to be welghed by the jury along
with the other evidence. Our court
does say that the jury may infer
malice from want of probable cause,
but as a fact only. It Is not the prov-
ince of the jury to find the law.
The instruction in question con-
tained the finding of a fact, to-wit:

the inference of malice and
BAYS to the jury you -must
find this inference to be true,

depriving them of the right to weigh
the same as evidence, The instruc-
tion gives them to understand that
this Inference 18 not to be rebutted,
but is to be found as a fact, as In
the same manner a8 when the court
directs the jury upon an undisputed
fact to find it. It tells the jury not
to weigh the presumption at all, but
to take it as true and that the pre-
sumption s conclusive,

Malice I8 not and never can
implled simply from an unfounded
prosecution, but may be Iinferred
from want of probable cause to in-

be

stitute the prosecution. But’ this
needs explanation. The books are
misleading in this, that they take

the phrase “want of probable cause’
anr say that malice may be Inferred
from want of probable cause. This is
not what the court means. What is
meant is that malice may be {nferred
from the facts which show want of
probable cause, and these facts may
or may not show both want of prob-
able cause and malice, If the facts

which show want of probable
cause show malice, then malice
| may be Inferred by the Jjury,

but if the facts which show want of
probable cause do not show malice,
then malice may not be inferred and
these facts are to be considered and
weighed by the jur,\'.’

Carson v. Edgworth 43 Mich,, 241,

The Missourl court has explained
this. Few other courts have taken
the trouble to do so,

If the defendant had probable
cause o nstitite Lhis prosecution, it
(does not matter how maliclous he
was or what was his motive. 1n this
Leause it is 8 gquestion for the jury to
determine from the facts which con-
|5illu!f' want of probable cause or
| probable cause; whether he had prob-
[able cause, and the court cannot as-
| sume upon a state of facts in dispute
| that want of probgble cause was
[ proven In the case and then say upon
A disputed state of facts that they
must find malice. It would be right
to say In the instruction, if they
| found want of probable cause that
you may infer mallce but it
would not be right to tell them that
Hf they found want of probable canse
they must find malice. The Jury
| must consider the facte which con-
stitute want of probhable ecause and
from these facts determine whether
| or not they can reasonably Infer mal-
See Shapp vs. Jokn, 76 Mo., 660.
I in this case the evidence Indisput-
ably showed want of probable cause
and the facts which constitvtisd want
of probable causge showed malice and
| the evidence was indisputed on the
|mh¢-r Issues to be proved by plain-
tiff, then the court could direct a
| verdiet, or If the evidence was Indis-
puted that thers was want of prob-
able cause and the same facts showed
malice or facts showing mallce were
absolutely proven and indisputed,
then the court could tell the jury
that they must Infer mallce and that
Is all the case in the 13th Nebraska
and the case in the 95th Northwest-
ern at page 6868 determine, They
seem to be an apparent exception to
the general rule, but in fact are not.
In these cases want of probable
cause was indisputably shown and
the same facts which constituted
want of probable cause showed mal-
lew,

See 26 Cyc., 110; also Bartlett vs.
Hawley, 37 N, W., 681; see also 2nd
Kansag, the case of Malone vs, Mur-
phy, pages 264-2568,

In the case of Bartlett vs, Hawley
the court says;

1  Maliclous Prosecution —
| Probable Cause—Mallca,
| In an action for malicious pros-
| ecution the question of probable
| cause, upon o glven state of facts,
is for the court; but whether the
prosecution originated In mallee Is
for the jury

It may be Inferred by the

jury want of probable

from the
cuuse, and also from condu show
ing vindletivens and 11 will, or
an attompt to ase eriminal proee
to compel the settloment of g dis
puted clalm
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tff, may establish = prima facle
case of malice as matter of law
such as (If rebutted ) o justify the
court In setting aside an adverse
verdict.

But the general rale is that the
question of malice I8 for the jury,
though it may be true that in some
eases the evidence of want of prob-
able cause and of intentional
Wrong may be so clear as to au-
thorize the court to hold that cer-
tain und'sputed facts establish a
prima facle case, warranting a
verdict uniess rebutted., Briggs ve.
Richmond, 10 Pick. 395. And see
Kavanagh vs., Beckwith, 44 Barb.
195; Robinson vs. Stewart, 10 N.
Y., 194; Cunningham vs. Free-
born, 11 Wend. 241; Webb va.
Dagget, 2 Barb. 12,

In 2nd Ks. 248 the court says:

On trial of the case In the court
below, after the introduction of the
evidence of both parties the court
among other things, charged the
Jury as follows: “'The rule of law
ls, that it there was an absence
of probable cause, the prosecution
wac mallcious, the law implylng
mallce from want of probable
cause,” and also: “If, then, if
you should find there was a want
of probable cause, you must find
for the plaintiff, for the law pre-
sumes malice from want of prob-
able cause, and no other proof of
mallce s required.”

To sustain the action for ma-
liclous prosecution, two things are
essentinl—malice and want of
probable cause. Malice is not of
itself sufficient; nelther is want
of probable cause. Both must oce
cur. Affirmative proof of malice
I8 as necessary as affirmative proof
of the absence of probable cause.
Both are issues to be submitted to
the jury, and both must be found
from the testimony as facts, by
the jury, to sustain a verdiet for
the plaintiff,

How, then, can they be said to
find from the testimony that there
was mallee if the court should say
to them that the evidence which
shall convinece them of the exist-
ence of malice, The evidence might
clearly show that the defendant
acted In the best of faith, but up-
on an enlirely Innocent mistake of
fact, The jury might be fully sat-
Istied of the entire absence of
probable eause in such o case; yet
the rule as given the jury by the
court below would compel them
to find that the presecution wes
malicious. The real effdet of the
rule wounld be that the jary would
lind one of the essentinl facts, and
the court would find the other, and
eompel the jury to adopt its find-
ing.

Such we do not belleve the law
to be. The jury may consider the
absence of probuble cause s a cir-
cumstance tending to show mal-
fee. It may be In Individudl cases
a circumstance sufficient to satisfy
them of mallce. They are to be
the sole judges of that, They are
not bound by the law to be so sat-
isfied. They may Infer malice
from want of probable cause, but
they are not bound to so Infer it,

Therefore we think the court
erred in charging the jury that
malice was fmplied from want of
probable cause, and the judgment
will be reversed.

The court ig clearly of the opinion
that in this instruction in
the case at bar the Jjury were
directed to find malice as a fact, This
was clearly error and for that the
defendant is entitled to a new trial
on the second cause of actln
There are other errors In the rec-
ord, but it ls not necessary to go
any further, Upon the second cause
of action the verdiet for $7,500 is set
aside and a new trial granted.

Auto Turned Over,

Wednesday a party of [five were
here from Rockport, Mo, being a
physician, a county official and thiee
frilends. They came over in an auto
and spent the afternoon hare having
a good time with some of thelr
friends and started home about 5:30
o'clock and when they reached the
Burlington bridge they were golng at
the rate of about 25 miles per hour,
The man in charge of the machine
seemed to be under the influence of
trust made goods and in trying to
turn off the bridge the machine
struck one of the posts and was over-
turned, throwing all the party out
and seriously injurlng one man and
brulsing the others up considerably.
The physician looked after the In-
jured and after the bridge men as-
sisted them in righting the machine
ull of the men were placed back in
it and after making the bridge moen
promise not to they
started for home. It was Ip this way
the

it

say anything

mutter was kept gquiet until this

Nebraska Clty Nows

Now Restaurant,

We, the uwndersigned, have pur
hasedd the restaurant formerly
Known as the *“Adalr Cafe” situsted
upon Fourth street In the CGund

wnd will continue to run

bullding,
the same n8 a flrstclass
A share of the
g | olleited

G. LM

upto=date

restnurant partron

s and J, C
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COLONEL
MAKES HIT

Representative Bales Gives Good Im-
pression at Lincoln

The democratic representative
from this county Col. M. A. Bates
seems to be making good right on
the start in his new duties as a leg-
Islator. That the Colonel ig In evi-
dence and thar the people of Cass
and Otoe counties who eivcled him
will have a representative who will
be no figurehead but a live member,
Is vouchsafed by the attention given
him by the papers. Both the State
Journal and the Bee pay him some
handsome compliments. The State
Journal referring to the democratic
caucus says A call for & caucue was
cireulated during the afternoon, the
time for meeting belng set for 7:30
In the evening. It was generally
agreed that M. A. Bates, the democ-
ratic editor with the silk tile, should
call the moeting to order.” Col Bates,
however, declined the position,

The Bee gave an even more ex-
tended comment, heading Its refer-
ence “Bates s Modest.” It says:
“Colnel Bates of the Plattsmouth
Journal s one of the distingulshed
members of the house. The Colonel
stands about six feet high and Is
broad in proportion., He carries a
gold headed cane and wears o high
silk hat and {n appearance {8 in keep-
ing with the profession to which he
has the honor to belong. He 18 a
candidate for the chalrmanship of
the committee on printing and that
Is all he wants at the hands of the
organization, ”

This Is not bad as a starter for
our representative and the local
democrats are Justly proud of their
proxy in the lower house.

C.E.
WESCOTT’S
SONS

IRank Foolishness,
“When attacked by a cough or
cold, or when your throat is sore, it

Pre-Inventary
is rank foolishness to take any other sa|° °f SUIts
medicine than Dr. ing's New Dlgcov-

5 . Before taking invoice and before re-
ery,” says C. 0. Eldridge of Empire, )
Ga. "l have used New Discovery for ceiving any of ournew fors -

we are nftoreduuthel:rleeon
seven years and I know it 18 the best ro nter

remainder of our Fall and W mﬁm
remedy on earth for caughs and | The reduction will be bonafide runs
colds, eroup, and all throat and lung

from 10 u; 2 J:or cent. This is nothan
troubles, My children are subject to suction of old out-of-date s, but
croup, but New Discovery qulckly

new desirable merchandise, backed up
cures every attack.,” Known the

by our guarantee.
world over as the kind of throat and S——
1 smedies, § wy aAran-
ung remedies, Sold nnder gu c. E.

tee at P, G. Fricke & Co.'s drug store
WESCOTT’S

al 50¢ and $1.00. Trial botiie free,
DO MUCH SONS
“Where Quality Counts."

BUSINESS

Commissioners’ Smio-a a Busy One
Bids Asked For e

From Tuesdnay's lmll'&'
The county commissloners were in

session today and besides allowing
an unusual grist of bills against the
county, transacted a great deal of
other business. Among other things
they approved the official bonds of
Geo. A. B. Hicks, M. BSulser, and
Frank Rouse as road overseers, C. B.
Hulbert as justice of the peace, and
W. 8. Klwell as constable,

County Judge Beeson filed his re-
port for the fourth quarter of 1908
showing his office had collected
$6506.50, County Clerk Rosencrans
filed his report for the fourth quarter
showing his offlce had taken in
$240.90 and Counnty Recorder Schnel-
der's report for the last guarter of
the year showed his collections as
£§360.25. Sheriff Quinton filed his
report for the second and third quar-
ters of 1908 showing collection by
his office of $103.95. Al Yhe re-
ports were approved by the board.

The county clerk was instructed
to advertise for bids for the county
printing for the year commencing
February 22, 1009 and ending Feb-
ruary 22, 1910, He was also in.
structed to advertise for blds for
county physiclan for districts 1, 2, 8,
4, 6, 6 for a like period and for bury-
Ing paupers during the samé space
of time.

J. H. Tams was once more elected
gsuperintendent of the poor farm for
the year 1909, his work in that ca-

The News Plant Sold.

From Tuesday's Dally

According to advertisement the
plant of the Evening News and the
Semi-Weekly News-Herald was, sold
this afternoon at trustees sale, the
sale taking place at the office at
three o'clock. There was no great
rush of biddere for the plant only
two parties entering the lists, C. A,
Rawla gtarted the bldding at $500
and Commissioner Freidrich raising
it $100 aftor which Rawls bid $700
and the bidding ceased. Mr, Rawls
ths became the owner of the plant
for §700. The low price which the
plant brought seems to preclude the
general creditors reallzing anything
at all on thelr elaims, By the time
the expenses for the past month have
been pald and the labor elaims pald
off there will benothing left for the
other creditors. It Is not known yet
what the pollcy of the new proprietop
will be nor what process he will
adopt to realize his Investment from
the plant . There are various rumors
ns to the plan of reorganization which
will be put into effect but nothing
rellable, In view of the liabllitles
which the firm had, something over
elght thousand four hundred dollars,
the small price the assets reallzed
causes unbounded astonishment..

Stomach Trouble Cured.

If you have any trouble with your
stomach you should take Chambar-
pacity proving excellent and satlsty-|!8in's Stomach and Liver Tablets. Mr,
ing the commissioners, J. P. Clote of Edina, Mo., says: “1
have uwed a grent many different
medicines for stomach trouble, but

Fever Sores,

Fever sores and old chronie sores |find  Chamberiain’s Stomach  and
should not be healed entirely, but | Liver Tablets more beneficlal than
should be kept in healthy condition, [any other remedy | ever used.” For

This can be done by applylng Cham- | 88le by F. G, Fricke & Co,

borlain's Balve. This salve has no
superior for this purpose, It Is also Fine Walnut Timber.
niogt oxcollent for chapped hands, | From Tuesday's Daily

Charles Miller and Wm. Sales to-
day brought into the city and shipped

sore nipples,
the skin

burns and dsonses of
For sale by F. G. Fricke &

Co. to Brady Neb, in eare of C. B,
Schleicher for the Brady lodge of
O 'I'Ill']-_l-'l_l'l-,li"t' H“I.I'_I-'?HH OF Woodmen, a fine walnut log. The
THE PLATTE MUTUAL INSUR- log Is ten foot in length and measures
ANCE 0O fifteen fnches in diameter. The Brady
The annunl meoting of the Platte lodge will hnve the log cut up and
Mutual Insurance Company will e dressed Into tables for thelr lodge
held at the offiee of Judge M. Ar- room. The wood I8 a very fine Apee-
cher at tém o'clock & m.. Satuiday.|imad of walnnt and will make a
Ianuary Oth, for the purpose of very handeome and artlstle decora-
renewing the annual statement and of tioh Tor the roowma.
the anhunl olection of directore for
the vnsuing term For Rent.
Houry R. Gering, Sed A sl room house In godd repalr
White, Pre

to rent Inguire of J, H. Becker,




