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CHAPTER IV CONTINUED (11)
In the new-born spirit of devotion to
| an impracticable literal construction
| of & word-bound constitution, Jefferson
was bitterly assalled for violating It;
and he has not wholly escaped the
assaults of our contemporary publl
cists: “Mr. Jefferson struck a dan-
gerous” blow at the foundation prin-
ciples of the government, and offered
to demagogues who should come after
. him a corrupting and dangerous prec-
edent, when he proposed to violate
the Constitution In order to accom-
plish an object of Immedlate desire.”

The singular error of this eminent
expositor of constitutions In saying
that, '“the purchase, according to the
federal view of the Constitution was
perfectly legitimate,” is sufficlently il
Justrated by the foregoing brief show-
ing of the attitude of contemporary
federal leaders. In brief, this process
of Immedlate constitution-making at
the righteonus dlctate of the public wel-
fare and epinlon—though sometimes
most unrighteous, and aghinst the one
and In splte of the other—which Jel-
ferson, the striet constructionist, be-
gan, and which all shades of construce-
! tionists have continued to the present
day, serves chlefly to lllustrate the
' misconception and the vanity of the
! painful balrsplitting of “the fathers”
| as to the constitutionality of the great
Purchase. While of necessity wo
| make our constitution as we go, as
the work I8 deone In England, accord-
. Ing to the order of public opinion, we
are hampered, morally and otherwlse,
by being cut off from that casy and
natural test of appeal to the public
which, under the responsible cabinet
| systom, our British brethren enjoy,
|' Under a llke system of government
by discussion we are forced as well
b a8 we may to make British bricks
g . | without the British straw. All the
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constitutional questions and specula-
tions raised in the transaction of this
momentous business were left to be
controverted from time to time during
the varlous phases of the coming
struggle over African slavery, and to
be revamped and become familiar to
| our own ears a century later under
' the Philippine question, and the pres-
ent gquestion of the constitutional
treaty-making power to enact “recl-
mr' without the consent of the
of Representatives—all old yet
ever new. But it was declded beyond
controversy and without dissent that
" the government might constitutionally
mequire territory, though its constitu-
tfonal status after acquisition is even
yet unsottied.
The acquisition was popular on the
.| whole from varlous motives, chiefly
~ +| of pelf-futerest. The omnipresent sla-
~ |'.very question, though only in a nega-
f tive and defensive form, affected, If
| 4t did not determine, the attitude of
the South. Slave-holders would gladly
L. be rid of this French next neighbor
. whose Inculcation of a blas for free-
dom in the West Indles had broken
out in the fearful negro revolution of
Banto Domingo. The extreme West,
3 ~ a8 we have seen, would dispossess the
- French to insure free travel and trade
f along the natural and only commer-
) ¢lal highway. New England, as usual,
. 4- Bt least In those provincial days, was
both bigoted and selfish. Her strong
. . | religious scruple against having “in-
"+ ! fidel France” perpetually at our doors
was overbalanced in some degree by
Jealousy of the expansion of the West,
.1 asshe feared at her own loss in power
and population. In this spirit a Mas-
sachusetts politiclan sald: “I con-
G - J .sider Louislana the grave of the

Unien.” Elbridge Gerry animadverted
on the danger to the country—that Is
to the Bast—to be apprehended from
| the creation of new states In the

< West. Even so great a political figure
a8 Gouverneur Motris could contract
his vision to this:

' “Among other objections they (new
Wwestern states) would not be able to
- furnish men equally enlightened to
- ghare In the adwinistration of our
. common Interests, ‘The busy haunts
. of men, not the remote wildernoss, is
~ the preper school of political talents.
1 If the western people get the power
| In their hands they will ruin the At-
- " lantic Interests.”

' & __And we wonder if these farseelng

‘ A &: England statesmen are not at

RisTm 210N moment turning in their graves
T the spectacle of the commanding
nages in the federal Congress
two members of the federal cabi-
et, all from a single state of this “re-
e wilderness"” of the Louisiana
hurchase.

~__ New England’s opposition to the
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v LV sglana Purchase and other mani-
ol ~~ festations of her earlier temper show
S o3 lightly the value of the federal

. mnlon was held, and were precursors

~  aad stimulahts of the Civil war. The
~__mpeech of Joslah Quincy, Jr, of Mas-
- ~~ pachusetts, In the House of Represen-

~ gatlves, in 1811, opposing the admis-
of Loulsiana as a state on these
A e New England grounids, might

e ; ‘have furnished the very text for
X ~the nullification convention of 1832 or
Rk of ! secession resolutions of 1860-

4 - A8 Louislana, In the Inevitable or-
b R ‘der of Providence, was annexed, so it
* ] haa developed inte & family of im-

)l food-preducing states,
L -"mt.i unexplored, almost lll:m-
able empire was ours; perpetual Im-
unity frem dangerous nelghbors;
lon of this river of rivers,
. tributaries; a sure dom-
 igfluence in the affairs of the
American -continent; national
for the future almost de-
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pregsaing In their sublimity.”

What wonder that even Jefferson
almost feared that it might not stop—
not east of the Pacifie or north of the
isthmus; and that, not foreseeing the
clenvage of the slavery question be-
tween the North and Bouth, he feared
division along the Mississippi.

The limits of Loulslana were defined
in this momentous transfer with less
care than we now glve to the convey-
ance of an ordinary town lot or a
forty acre tract within the Purchase.
Both Napoleon and Talleyrand had
either some malign subjective design
or some undisclosed objective purpose

in keeping the boundaries lll-defined;
and the southeast and southwest
bounds were not gettled until the
treaty with Bpain and Great Britain
in 1819, when the clalm of the United
States to Oregon, which included the
present state of that name and Wash-
ington and part of Idaho, was also rec-
ognlzed, When at the time of the ne-
gotiations the American representa-
tives urged the need of a more definite
boundary, Napoleon treated the sug-
gestion llghtly If not scornfully, re-
marking that the very indefiniteness
was 80 much the better for us, imply-
ing, Napoleon-like, that, being the
stronger party, it would leave us a
good opportunity to get the better of
Spain in the final settlement. Decres,
the French minister of marine, had
undertaken to fix the boundary for the
retrocession from Spain. He said that
it was well determined on the south
by the Gulf of Mexico; “but, bounded
on the west by the river called Rio
Bravo (Rio Grande) from Its mouth
to about the 30th parallel, the line of
demarkation stops after reaching this
point, and there seems never to have
heen any agreement in regard to this
part of the frontier. The farther we
go northward the more undecided is
the boundary period. This part of
America contalus little more than un-
inhablted forests or Indian tribes, and
the necessity of fixing the boundary
has never yet been felt there. There
also existe none between Loulsiana
and Canada.” The eadtern boundary
was more definite, and Decres fixed It
by the terms of the treaty of 1763:
“It is agreed that In future the bound-
aries between the States of His Most
Christlan Majesty and those of His
Britannic Majesty shall be irrevocably
fixed by & line drawn down the Mis-
sigsippl river from its source to the
river Iberville, and from there by a
line down the middle of that river
and of the lakes Maurepas and Pont-
chartrain to the sea. New Orleans
and the Island shall belong to France.”
The western boundary was described
in the treaty of 1819 with Spain as
follows: '‘The boundary line between
the two countrles, west of the Missls-
sippl, shall begin on the Gulf of Mex-
ico, at the mouth of the river Sabine,
in the sea, continuing north along the
western hank of that river to the 32d
degree of latitude; thence by a line
due north to the degree of latitude
where It strikes the Rio Roxo, of Nat-
chitoches, or Red river; then follow-
ing the course of the Rlo Roxo west-
ward to the degree of longitude 100
west from London and 23 from Wash-
ington; then crossing the sald Red
River and running thence by a llne
due north to the river Arkansas;
thence following the course of the
southern bank of the Arkansas to its
source in latitude 42 north; and thence
by that parallel of latitude to the
South Sea” (Pacific ocean).

In the year 1899 a conference of ex-.
perts was appointed at the request of
the census office to make a special
study of disputed questions in rela-
tion to the boundaries of the western
territory acquired by the United
States. This conference made its re-
port April 6, 1900, and its conclusions
in regard to the boundaries of the
Louisiana Purchase follow:

“1l. The region between the Missis-
sippl river and lakes Maurepas and
Pontchartrain to the west, and the
Perdido river to the east, should not
be assigned either to the Louisiana
Purchase or to the Florida Purchase,
but marked with & legend indicating
that title to it between 1803 and 1819
was in dispute.

“2. The line between the Mississippl
river and the Lake of the Woods, sep-
arating the territory of the United
States prior to 1803 from the Louls-
iana Purchase, should be drawn from
the mos#t nerthwestern point of the
Lake of the Woods to the nearest
point on the Mississippl river in Lake
Bemidjl.

“3. The western boundary of the
Lonisiana Purchase between 49° and
42° north followed the watershed of
the Rocky mountains; thence it ran
east along the parallel of 42° north to
a point due north of the source of the
Arkansas river, and thence south to
that source.”

The conference found further,

“That the territory of Louisiana, as
described by France and granted to
Crozat by Louls X1V, extended on the
east to the river Moblle, which, with
the port, was ceded specifieally by
France to England by the treaty of
Paris in 1763, Spain at the same time
ceding the Floridas to Great Britain,
with St. Augustine and the bay of Pen-
sacola—thus, Inferentially at least, de-
termining the respective boundaries
of Louislana and West Florida: that
the first occupation of the interlor of
the territory between the rivers Mis-
sissippl and Perdido by the Spanlards,
was during the War of the American
Revolution, when it belonged to Great
Britain; that Great Britaln retroceded

the Floridas to Spain in 1783, at
which time the Louisiana territory be-
longed to Spain by the French cession
in the preliminaries of peace of 1762
(confirmed 1763), whereby ‘all the
country known under the name of
Loulsiana’ was transferred; that
Spain In 1800 retroceded lLouisiana to
France as it was received from France
in 1763; that France in 1803 ceded the
tecritory of Louisiana to the United
States, as discovered and held by
France, ceded to Spaln, and retro-
ceded to France; and, finally, that in
1819 Spaln ceded to the Unlted States
all the territory held or claimed by
Hig Catholle Majesty under the names
of East and West Florida. In addl-
tion to the grounds of dispute be-
tween France and Spain, and the
United States and Spalin, here shown,
there was a conflleting claim concern-
ing the extent of West Florida, born
of the contention between French and
Spanish discoverers and settlers In
the sixteenth and seventeenth cen-
turies; and there was also the clalm
of the French, by right of La Salle's
descent of the Mississippl nl 1682, to
‘all the country dralned by that river.

“With reference to the Loulslana
boundary, there remalned but one
point of difference between the maps
under consideration. Articla Il of the
definitive treaty of peace In 1783, be-
tween the United States and Great
Britain, after defining the northern
boundary to the Lake of the Woods,
continues as follows: “T'hence through
the sald lake to the most northwest-
ern point thereof, and from thence on
a due west course to the river Mis-
gissippl.’ SBuch a line as that described
being obviously Impossible, the Mis-
sissippl river being south not west of
the Lake of the Woods, the line drawn
by the conference was a line from the
most northwestern point of that lake
to the nearest point on the Mississippl.
This line the conference regarded as
Justified by ruleg of international law
and practice respecting vaguely de-
scribed boundaries In such topograph-
fcal ecircumstances.”

The temporary act of October 31,
1803, for taking formal political pos-
gesslon of the new territory continued
the form of the Spanish government,
merely substituting Jefferson for the
king, and subordinate officers of his
appointment for the Kking's officers.
The act of March 26, 1804, divided the
territory on the 33d parallel—the pres-
ent line between Loulslana and Ar
kansas—and provided for a govern-
ment for the lower division, or “terri-
tory of Orleans,” by a governor and
gsecretary, judicial officers and a so-
called legislative councll of thirteen,
all appointed by the president, There
was much clamor against the arbi-
trary character of this government in
which the people had no volce at all,
but this form was modeled upon that
of the ordinance of 1787, under which
the whole northwest territory and
then the individual territories, such
a8 Indiana and Michigan, as they were
successively carved out of {t, were
governed. It was known as govern-
ment by “the governor and judges,”
and under it all executive and legls-
lative power was vested in a governor
and three judges appointed by the
president. These officers might adopt
such laws of other states as were ap-
plicable to the territory. *““The whole
government thus originated in Wash-
ington and centered there, and was
neither derived from the people gov-
erned nor responsible to them.”

While this government, in form at
least, was obviously arbitrary and un-
republican, yet its temporary neces-
sity, until there should be people
enough to form a popular government
or render it practicable, was alike ob-
vious; and the republican principle
was saved by providing for a legisla-
tive assembly as soon as there should
be five thousand free male persons of
full age in the territory to elect its
members. This assembly would sub-
mit names of ten persons to the gov-
ernor from whom he should select five
for a legislative counell ‘or upper
house, though the governor had abso-
lute veto power over legislation—*"the
gsource of unseen harm still inhering
in the Institutions of Ohio.”

The upper division, ealled the “dis.
trict of l.ouisiana."” was attached to
the territory of Indiana for govern-
mental purposes, Thus, with the ex-
ception ‘that the legislative authority
in the territory of Orleans was hroad-
ened into the council of thirteen ap-
pointed exclusively by the president,
the whole territory started under the
samd government as that under which
the territory of Ohio had started. If
the people of Ohio were fewer in num-
ber and so scattered that their par-
ticipation In governing was impracti-
cable, while those of Orleans were
more compactly settled, yet the for-
mer were largely Americans, “to the
manner born,” while as to the latter
it was frankly insisted that “the prin-
ciples of civil liberty can not sud-
denly be engrafted on a people accus-
tomed to a regimen of a directly op-
pogite line,” and who by prejudices of
race were largely hostile to the new
government. In both instances wise
expediency amounting to temporary
necessity prevalled. True, the prin-
ciples of the government of the north-
west territory which, as we have seen,
were applied to Louisiana, were adopt-
ed under the cooperative leadership
of Washington and Adams, and Jeffer-
son and Madison, before they and
their followers had divided on feder-
alist and republican party lines. And
the defense of the principle by some
of the republicans on the ground that

Congress had absolute power over the
territories—that “the limitations of
power found In the Constitution are
applicable to states and not to terri-
tories”"—was Inconsistent with the
spirit, at least, of the strict construc-
tiondst principles which in its youth-
ful ardor the new republican party
was just then promulgating with such
enthusiasm. This incongrulty was il
lustrated when Marshall, the great
federallst chief justice, validated this
principle of the extra-constitutional
power of Congress as applied to Flor-
ida. It was left to Chief Justice Ta-
ney, thirty years after, somewhat un-
der the spur of the later developed
slave interests, to bring the belated
Marshalltzed constitution back again
Into consistency with Jeffersonian
principles.

But though some of Jefferson's fol-
lowers, like Breckinridge and Rodney,
lost their heads and professed a false
faith, and though Jefferson himself,
in the temporary government as in the
purchase, found it necessary to tech-
nically burst some impracticable bonds
of a written constitution, yet both Jef-
ferson and his party were in the long
run absolutely true to their republi-
can faith In their policy of glving re-
publican government to all territories
and of admitting them as states in
the Unilon under republican constitu-
tions of their own making at the ear-
Hest practicable moment. In his gen-
eral republican aim touching the new
territory Jefferson was, as the sequel
shows, “steady as the magnet itself.”

On the 30th of November the Span-
ish authorities formally and, we may
well belleve, most reluctantly, turned
over Louisiana to Laussat, the French
prefect at New Orleans, and on De
cember 20 following possession was In
turn given to Gen. James Wilkinson
and Governor Claiborne of Mississippi,
who were aythorized to receive it on
the part of the United States. When
the French flag, which was floating in
the square, was hauled down and the
American flag hoisted to its place, it
is related that the few Americans pres-
ent at the momentous ceremony
cheered, but that not a few of the
Frenchmen shed tears. On the 9th of
March, 1804, a detachment of Ameri-
can troops crossed the river from Ca-
hokia to the village of St. Louis, and
Don Carlos Dehault Delassus delivered
upper Louisiana to Capt. Amos Stod-
dard, of the United States army, who
was authorized to receive it on behalf
of France. The next day he turned it
over to himself representing the Unit-
ed States, thus ending thirty-eight
years of Spanlsh rule. On the 26th
of the same month President Jefferson
approved the act of Congress dividing
the territory and placing the upper
division, the *“district of Loulsiana,”
under the government of Indiana ter-
ritory. That government was embod-
ied in Gov. Willlam Henry Harrison,
afterward president of the Unlited
States, and three Jjudges—William
Clark, Henry Vanderburgh, and John
Grifin. The secretary was John Gib-
son. These men had organized the
first government of Indiana, July 4,
1800. In a very broad sense, there-
fore, both territorially and politically
speaking, Willlam Henry Harrlson—
“Old Tippecanoe"—was the first gov-
ernor of Nebraska, and the first capi-
tal was Vincennes. Governor Harrl-
son relieved Captain Stoddard, who
had been “king for a day” with the
powers and prerogatives of a Spanish
lieutenant-governor.,

By act of Congress the laws of the
district of Louisiana were to remain
in force until they were altered, mod-
ifled, or replaced by the governor and
judges of Indiana territory. On the
18t of October the governor and
judges promulgated six laws for
Louisiana territory; but these did not
affect Indiana, and no law of Indiana
extended over Louisiana., The most
important of these six laws applied
to slavery, and many of its provisions
remained in force as long as slavery
lexisted in Missouri. The French set-
tlers had carried slavery with them
to St. Lonis, and slaves were actually
held at this time in Indiana under the
quasi-protection of the law; and Har-
rison, the first governor over “the Ne-
braska country,” was himself a slave-
holder, The people of the new terri-
tory stoutly rebelled against the ar
ibllrary absentee government, and they
jagain gave cry to the “no taxation
|without representation” shibboleth
whose revolutionary echoes had
scarcely died away.

Wea have already seen that the sla
very question faintly shadowed the
l.ouisiana Purchase from the first,
Now one of the chief objections to the
absentee government was based on
the fear that the extension of the
abolition ordinance of 1787 over Louls-
lana might be a preliminary to the
abolition of slavery there. It was In-
sisted that re-unlon of the whole ter-
ritory under a single government
would be more convenient than the
Indiana annexation, and that the sep-
aration from the territory of Orleans
might afford the pretext to “prolong
our state of political tutelage.” At
the same time that these people of
upper Louisiana were insistisg on be-
ing detached from Indlana the people
of western Indiana were petitioning
Congress to have that territory at-
tached to Louisiana, as they belleved
their slave property would be safer
under such an arrangement,

These grievances were formulated
in a petition prepared and ado by
a convention held at St. Louls, Bep-
tember 4, 1804, and which was re
ceived by the Senate December 81,

(Copyrighted 1008, All rights reserved,) By courtesy of Editors and Publishers of Morton's Hisory, the Publishers Newspaper Union of Lincoln, Nebraska. is permitted its reproduction in papers of their lssue s

Congress gave prompt ear to the re
monstrance, and March 3, 1805, a law
was passed to take effect July 4,
erecting the territory of Loulsiana un-
der a separate government, but the
game In form as that of Indiana, leg
Islative power being vested in a gow
ernor and three judges appointed by
the president, “who shall have power
to establish Inferior courts in the said
territory and prescribe their jurisdic
tion and duties and to make all laws
which they may deem conducive to
the good government of the inhabl
tants thereof.” The act contained a
provision in the nature of a bill of
rights guaranteeing to the people of
the territory right of jury trial im
civil and criminal cages and {mmu-
nity from religious disability, and pro-
hibiting the passage of laws incon
sistent with the Constitution.

The first governor of the new tes
ritory was Gen. James Wilkinson who
had been a leader in the agitation for
foreibly clearing the Mississippl of
Spaanish obstruction. He went to Ken-
tucky as a merchant in 1784, and ap-
peared in New Orleans as a trader
in 1787. In 1807 Aaron Burr was tried
for treasonable conspiracy to break
up the federal union, and a few years
later Wilkinson was also trled as an
accessory. Though both escaped con-
viction, yet the bad character of both
was established, J. B. C. Lucas, a
French Pennsylvanian, was appointed
chief justice, and Dr. Joseph Browne,
of New York, a brothern-law of
Burr's, was appointed secretary.

Captain Lewis, who had returned
from the Lewis and Clark expedition
in September, 1806, was appoluted
governor in place of Wilkinson in the
spring of 1807. He encountered great
disorder on account of disputes over
land titles and the hostility of creoles
to Ameriean rule. Spain had contin-
ued in possession of Loulsiana after
the treaty of retrocession to France
in 1800 till the time of American oc-
cupancy, and the act of March 26,
1804, provided that all grants of land
made by Spain during this time were
void. In 1808, Pierre Chouteau, under
the iInstructions of Governor lewls,
concluded a treaty with the Osage
Indians for the cession of forty-eight
million. acres of land extending from
Ft. Clark, thirty-five miles below the
mouth of Kansas river, due south to
the Arkansas and along that river to
the Mississippl. The Sacs and Foxes
sold three million acres in 804. In
1803 this tribe and the Iowas, thelr
allies, claimed all the state of Mis-
souri, a8 well as the northwest quar-
ter of Illinols and part of southerm

Wisconsin. The treaty of Portage des
Sloux, a village on the west side of
the Mississippl, a few miles above
the mouth of the Missourl, put an end
to the Indiam wars in the territory,
but on the part of the Indlans there
was the familiar bitter complaint of
dark ways and vain tricks pursued by
the white negotiators.

Howard succeeded Lewls as gow
ernor in 1810. By the census of 1810
the population of the territory was
twenty thousand, and settlements had
been pushed along a strip from fifteen
to twenty miles wide from the A
kansas river to a point not far above
the mouth of the Missourl, and had
already necessitated the treaties with
the Indians. By the act of June 4,
1812, which was to take effect De
cember 12, the territory of Loulsiana
became the territory of Missouri, and
its government was advanced to the
second grade, after the fashion of the
second grade territories of the north-
west territory., The act provided for
a governor appointed by the presi-
dent, a house of representatives elect-
ed by the people, and a legislative
council of nine menibers appolnted
by the president from a list of eigh-
teen persong furnished by the house
of representatives—a somewhat more
than half-way republican form of gov-
ernment. Governor Howard divided
its settled portion into five counties
by proclamation, and then for some
months the secretary of the territory,
Frederick Bates, acted as governor
until Willlam Clark, of the Lewis and
Clark expedition, was appointed in
1813. He held the office until Mis-
sourl became a state in 1821, and
after this he was superintendent of
Indian affairs until his death. He
seems to have been even more skilful
and a better selection than bhis fa-
mous companpion for the main func
tion of these officers, which was to
got hold of the lands of the Indlans;
and through his negotiations, by 1825,
the Sacs and Foxes, the Osages and
the Kickapoos had relinquished all
their domains within the state of Mls.
souri,

All the part of the original terrl

tory between latitude 33° and 86° 80,
that is, between the south line of Miss

souri and the north line of Loulsiana,
and extending west to the Mexican
line, about five hundred and ffty
miles, was included In Arkansas tem

titory by the act of March 8, 1814,
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