VOLUMRE 4, NUMBER (5

The Commoner. :

lana) upon & majority vote of the leg-
isiature, thus preserving a supervision
Or their conduct whicn is utteriy laca-
Ing as to the tederal judiciary. In
nooue lsland the jJjudges were thus

Ject to confirmation by the senate. Bq
far as corporate wealth cap exert ipe
fluence, either upon the president op
the senate; no judge can take his seat

The Election of Federal
Judges by the People.

* elective features of the constitution in

% That would not have been as efficient

When the constitution of the United
States was adopted at philadelphia, the
masses were uneducated and the men
in otiicial positions under the stace
governments were as a rule chosen by
intuence ol the educated and wealthy
few. A representative democracy was
gn experiment, and there was a frank-
ly expressed fear of committing power
to the masses. In only one state was
the governor at that tinfe elected by
the people, and in none were the judges
#0 chosen, In all there were property
qualifications either for the electors
of the state senate or of both houses,
or for the members themselves of the
general assembly, and in some in all
these particulars,

This state of things was naturally re-
flected in the federal constitution,
which still, after the lapse of nearly a
century and a quarter, and the demon-
strated capacity of the people for self-
government, presents in the full blaze
of the twentieth century the distrust+
of popular government which, beforo
its trial, was natural in the men of
the eighteenth century. The unnatural
thing I8, not its adoption jn 1787, but
the retention, unchanged, of the non-

1904, The federal constitution, framed
according to the jdeas then prevailing
gave to the people the selection of only
one-gixth of the government—the mem-
bers of the lower house of congress,
The choice of the elective and the ju-
diciary, and of the other half of the
legislative department, was carefully
placed beyond their reach. The senate
was made elective at second hand by
the state legislatures. The president
was Intended to be erected at third-
hand by electors chosen Ly the state
legislatures and the judiciary at fourth-
hand by the appointment of the execu-
tive 80 chosen; and to place the judges
farther beyond the possibility or re-
sponsgibility -to the poople or influence
by that popular opinion which is the
foundation-stone of a free government,
the tenure was for life. :

A more complete denial of popular
control of the new government could
not have been devised, Hamilton would
have preferred a hereditary executive.

for his purposes as an appointive life
udiciary, for we know that the heredi-

ry executive in  England has not
dared to exercise the veto-power since
the revolution of 1688, more than two
centuries, But by reason of the power
which the judiciary soon bestowed
upon themselves, by construction, of
declaring any statute unconstitutionat,
the judges have set agide act: of con-
gress at will., Thus the legal tender
act, the financial policy of the "gov-
ernment, wad invalidated by one court
and then ‘validated by another, when
the personne! of the court had been
Increased for that purpose. Thus also
ten years since the income tax, which
had been held’ constitutional by the
court for a hundred years and after
being at first again so held, was by a
sudden change of vote by one judge
held unconsgtitutional, nullified and set
fiside. The result was that one hun-
dred million dollars of annual taxes
were transferred from those most able
to bear them and placed upon those
leaSt able to bear them, necessarily
forcing the retention of the high tarifr,
which is a tax uopn consumption nd
therefore a tax upon the many. In

the ten years which have e'apsed since
tue 1ncome tax, passed by both houces
or congress and approved by the presi-
aent, was tuaus set asiae, this conange
Or front oy this one judge has cost the
touers, vne producers ot this country,
one thousand mulion douars! Had
the court been elective, men mnot
mased I1n favor of colossal wealth
would have ulled more seats upon the
bench, and ir tnere haa been such de-
cision, long ere this, under the tenure
of a term oOf years new ncumpents
would have been chosen, who, return-
ing (o the ftormer line of decisions,
would have upheid the right of con-
gress to control the financial policy of

|the government in accoraance with

the will of the people of this day and
age, and not accoraing to the snirting
views which the court has imputed to
language used by the majority of the
hity-nve men who met in Philadelphia
in 1787. Such methods of controlung
the policy of a government are no whit
more tolerable than the conduct of the
augurs orf old who gave the permission
for peace or war, for battle or other
public movements, by declaring from
the fiight of birds, the iuspection of
the entrails of fowls, or other equally
wise devices, .that the omens were
lueky or unlucky—the rules of such
divination being in their own breasts
and the augurs being always privately
informed as to the wishes of those in
power,

In England one-third of the revenue
is derived from the superfluities of the
very wealthy, by the levy of a gradu-
ated income tax., The same system is
in force in all other civilized countries.
In not one of them would the heredi-
tary monarch venture to veto or de-
clare null such a tax. In this country
alone the people,_ speaking through
their congress and with the approval
of the executive, can not put in force
a single measure of any nature what-
ever with assurance that it shall meet
with the approval of the courts; and
its. fallure to receive such approval
is fatal for, unlike the veto of the
executive, the unanimous vote of con-
gress (and the income tax was very
near receiving such approval) can not
avail against it.

Such vast power can not safely be
deposited in the hands of any body of
men without supervision or control by
any other authority whatever. If the
president errs, his mandate expires in
four years, and his party as well as
himself is accountable to the people
at the ballot box for his stewardsaip,
Jf members of congress err, they too
must aceount to their constituents, But
the judiciary hold for life, and though
popular sentiment should change the
entire personnel of the other two great
dgpartmenta of government, a whole
generation must pass dway before the
people could get control of the judi-
ciary, which pos
and unrestricted vefo upon the action
of the other departments—irresponsible
because impeachment has become im-
possible, and if it were possible it
could not be invoked as to erroneous
decisions, unless corruption were
shown.

‘In the state governments the condi-
tions existing in 1787 have long since
been changed. In all the states the gov-
ernors and the members of the generat
assemblies have long since been made
elective by manhood suffrage. In all
the forty-five states, save four (Dela-
ware, Massachusetts, New Hampshire
and Rhode Island), the judges hold

for a term of years, and In three of
'these they are removable (as in Eng-

an lrresponsible

aropped summarily, once, when tney

vaind., In thirty-three states the juages
are elected by the people, In hve sLates
by the legisiature anda in seven stales
tney are appoiwnted by the governor
witn the cousent of the senate. Kven
In mngldnd the judges hoid omice sub-

pare majority in parliament—though
there -the judges have never asserted
any power 1o set aside an act or par-
ament. There the will of the people,
when expressed through their repre-
gentatives in parlfament, is final. ft'he
King can not veto it, and no judge has
ever dreamed he had power to set it
aside. Protessor Bryce overlooxed
these essentia. differences in avowing
his preierence for a uafe-tenure, ap-
pointive judiciary in this ‘country.

A greater power, however, is claimed
azd has b.en orten asserted by th
judges in this country. Subject to
supervision or revisal from any source,
it is absolute power. If the federal
judges were elective, and for a term of
years, as state judges have become,
there would be the corrective force of
public opinion, which could select
jucdges at the expiretion of such term
more c¢. .siderate of the policy in pub-
lic matters which is approved by the
statutes enacted; while in all private

together as eflicient as if appointed for
life.

Given by the constitution of 1787 ihe

ment—the lower house of congress—
the people soon forced the transfer of
the choice of presiden..al electors to
their arbitrament and then by com-
mon consent the electors were made
mere figure-heads, compelled to vote
for the candidate for president whose
name is placed at the head-:of the bal-
lot on which the electors ar. voted for.
Legally each elector 1a free to vote for
whom he rieases, but no elector has
ever dared violate the implied order
given him at the ballot box. Thus,
without changing a letter in the con-
stitution, t. : people early captured .he
executive department and practically
vote directly for president and vice
president,

For years a similar struggle has gone
on to secure the election of United
Stetes senators by the people. At least
four times the house of representatives
has yassed a bill to amend the consti-
tution to provide for the election of
senators by the people, and each time
the vote wag either unanimous or proc-
tically so. The measure has, however,
never passed the senate, which is to
a large :=tent filled, as the federal ju-
diclary is, by the innuence of corpo-
rate power and very often by the ge-
lection of the attorneys of those ._or-
porations, The bill {0 elect senators by
the people kas not been defeated di-

of referring the bill to some committee
which shall not report it for a vote
thereon in the open senate. [In many
states it has been scught to attain the
same end by nominating the senators
by a state primary or state convention,
and pledging the legislative candidateg
to vote for such nominees. This is
unsatisfactory, for the large and in-
creasing number of newspapers which
are owned or controlled by corporate
wealth antconize any method save
the election by the legislature, whose
limitea number makes the choice of a
senator by them more easy of control
by dextrous manipulation.

But by far the more serious defect
and danger in the constitution is the
La]:»]:mrzintnmni; of judges for 'life, sub-

nad neid an act of the legisiacure 1n-

Ject to removal upon the vote oL a

litigation elective judges would be al-

choice of only one-sixth of the govern- |

rectly, but by the chloroformr process

upon the federal bench without the ape
proval of allied plutocracy. |t is not
charged that such judges are corruptly
inﬂuence_(l. But they EO upon the
bench kﬂOWlng what influence pro-
cured their appointment, or their 0OR=
firmation, and psually with a natural
and perhaps unconscious bhiag from
having spent their lives at the bar in
l advocacy of corporate claims. Having
attempted as lawyers to persuade
courts to view debated questions from
the standpoint of aggregated wealth,
they often end by believing sincere y in
the correctness of such views, and pot
unnaturally put them in force whep
in turn they themselves ascend the
bench. This trend in federal decisions
has been pronounced. Then, too, ij-
cumbents of seats upon the federal cjr.
cuit and district bench can not be ob-
livious to the influence which procures
promotion; and how fatal to confirma-
tion by the plutocratic majority in the

|senate is the expression of any ju-

dicial views not in accordance with the
“safe, sane and sound” predominance
of wealth.

As far bac.t as 1820, Mr. Jefferson had
discovered the *“‘sapping and mining”
as he termed it, of the life-tenure, ap-
pointive federal judiciary, owing no
gratitude to the people for their ap-
pointment and fearing no inconveni«
ence from their conduct, however arbi«
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