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sha trees of no other continént have Leen so
sarefully studied or are so vwell known
The result of this study s embodied in Mr
Bargent's monumental “2ilva  of North
Amerien,” begun st the arboratum in 1583, |
ind now approaching completion [a fourtven
great quario volumes—a work which, in this
country, at all eveuls, may Lo cowmpare L‘
for originality of research in the \\L-h-l.
area, ns well an for typographical splendor,
only with such a clagsic In anothor T.t.ll|
as Audubon’s "Birds of North Ameriea’”

Nor is this by any menns all, The trees
of Jopan have been a speclalty of the nr-'l
boretum, resulting in the publication of the
“Forest Flors of Jupan”—ouly Yess lmpor-
tant than the "Sflva."

Love of Hortlculture,

The srboretum {8 a department of Har-
vard university, It is an outgrowth, in =
way, of the love of hortleulturs which has
made oartern Massachusetls, in spite of
many difficulties of climate and soil, the
garden of the United States. The imme-
Aiate foundation of the arboretum s due,
however, to James Arnold, a wealthy eitl-
gon of New Bedford, n lover of gardens and
trees, who left to three trustees the sum of
§100,000 o promote hortionlture and nerl-
culture,” One of the trustees named in Me.
Arnnld's will was the late George B, Emer-
son, a well known botanist, and the author
of “Trees and Shrubs of Massaclhusetts™
At Mr, Emeorson’s suggestion the Arnold
fund was offered to Harvard to establish
the Arnold profewsorship of arboriculture.
The offer was giladly accepted, Mr. Sar-
gent, who had been in charge of the Har-
vard Botanlc garden, in Cambridge, was
appointed first Arnold profesnor, and the
beginnings of the arboretum, as the labora-
tory of such a department, In which every
trea capable of standing the climate ot
New England should be grown, scom fol-
lowed, Curlously enougl, however, the
Arnold fund--inereased by neeumulation of
Interest to $150,000--has remalned the sole
endowment of chalr and museum allke; so
thut, remarkable ms the work of the ar-
boretum has been, it s all the mora res
markable as & monument to the self-sac-
rificing Iabors of those who have conducted
it. A bullding to eontaln a muscum ot
woods, the remarkable library—probably
the best on the subject of trees in the
world—and the unrivalled herbarium of
woody plants bas been given to H. R
Hunnewell, the Massachusetts Soclety for
Promoting Agriculture--the oldest organi-
satlon of the kind in Americn, it may has
noted—has  contributed an sannual grant,
during the Iast few vears, of §2,000; but
beyond this the strietly sclontific work has
been maintained at the expense of & littie
handful of lovers of trees whom Mr. Sars
grot has been able personally to interest.

A Link of Roston's Parks

The agreement between Harvard, acting
for the arboretum, and the city of Boston
has, hawever, put the arboretum, lu muaoy
ways, In a position of unique independence.
The arboretum is, »® has been sald, a link
in the Boston park system, while remaln-
ing under the sclentific control of the unl-
versity. To securs this condition per-
manently the city took the required I;m‘l.|

‘some 226 acres—the Iarger purt of which

was owned by the Harvard anrlcullural!
school, the Hussey fnstitutlon—by right of
erngipent domailn, immediately leasing back |
the whale to the unpiversity, with the ex-
ception of the land necessary for publlic
drives and wulks, for the consideration of
$1 and the term of %6 years, under ms|
ugreement calling upon the city to build |
and maintain the roads and police the
grounds, and upon the university to rnn‘|
tinue the arboretum as an opeu space for )
the development of troes and shrubs until
the explrution of the lease In the thir-
theth century. |

Eotering by any one of the great gates
which the clty has erected &t the various
eutrances, a casual vigitor would be long
fa discovering that he was not in & patk
of the usual American type, however un-
usual o the perfection of s detall. The
words museum and arboretun secm incon
groous, Much of this secmingly nstural
beauty is due to Frederick Law Olmsied
the Adesigner of the [foston parks, as of
Central park In New York, Prospect park |
in Brooklyn, Golden Gate park in San Fran-
ciaco, the World's Fair grounds in Chi-
cago and the aite of Stanford university at
Palo Alto

selentific Arrangement,

The sclentific arrengement, bLeginning
with the magnolias and ending with the
conifers, is present, but (it s never ob
trusive. The Iarches, nshes, muiberries
oakes, tupeloa, elms, hornbeams, yews, catal

pas, beeches, firs or chestnyts—to pame @ |

scatioriag few out of n tota] of over sixty
genera—are all brought down to the road
tor the *ujoyment of those who walk orF
ride, but It is lefit to the Botunist, the land
sCcApe architeet or the horticulturisk to dis-
cover In ench group the systemptic planting
of specles after species and varlety after
varfety In the order of thelr occurrence re
spectively In Nerth Amerlen, In BEurope and
jn Asla, each specimen labeled and re-
corded in the most slabornte catalogud
llving trees ever undertaken Rot the
crownlng feature ‘of the arbarctum (s, In-
deed, an entirely natural glory-—the Hem-
Jogk Gorge. whicl, one reaches from the
pouthenst gate. The cool, full grown hem
locks cover a little BIIL from which they
descend to the broak which has eat out
the rivine that cuts it base. There are
thousands In all, many of them equal 1o the
finest examples In the wilderners hiself apd
joining In & solemnity of shade thai 1rans.
ports the wisitor far from nil contagion of
the clty. It is, indeed, a bit of primueval
foreat, untouched by ax and unharmed by
fire sloce the begiuning. That it should
survive (o the midst of a groat Ameriean
city to beeome m part of a modern forest
museum is something thal seems too good |
almosat to ba true. It is small wonder that |
the director of the arboretum Is prouder of |
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2 "When o tax ts vald that Is when thers
fa no thx which the plointiff (s In equity
hound to pay, he may invoke the ald of A
aurt of equlty ta protect his rights by an
intunetion, notwithetopding sectlon 144,
chapter Ixxvil, arttels |, Complled Statytes

Impravement company  agninut
of Hellevue, 3 Neb, #7701 Tournlin
City of Omaha, 35 Neb,, 57, rol-

0447, Tucker agninst Diraper, Error,
ancaster. Reversad. Commlissioner's apins
department No, 4. Opinlon by Sedg-
k, C

1. One who goes upon the promisés of
another, by express or impied Invimation
of the owner, may recover damages for
wn Injury faused by o fallure on the part
of guch owner to keep the premises In a
rensonably safe condition.

2 in an actlom by an administrator to
recover damages for the death of his intes.
tita undor chapter xxi, Complled Statutes,
the potition must show a pecuniary injary
to the widow or next of kin, but as ngalnst
it genernl demurrer 1t s sufMolent o that
regard to allegs that “by reason of the
death of the intestate and the loss of the
sorvice and soclety and fellowship of the
#ald Intestate the plaintiff has been dam-
aged In the sum of $im00™"

4. In such action, unioss the facls are
unilsputed nnd are of such s nature that
ordiniry minds would not Qiffer in their
Judgment of them, the question of negll-
gonee must be submitted to the jury,

1. Evidence examined and found sufflclent
to warrant the trinl court in submitting the
Question of negligence 1o the jury

i Ly much metion for the death of a child,
the father as administrator belng plaintifm,
It Is error to instruct the jury that ean-
tfnbulr-ry negligence of the father is no de-
nnge

No, 0472 Medland apainst Bouleuter. Ap- |
ponl, Douglan, Roversed with directions.
Commissioner's opinfon. Department No. 1.
Opinton by Hastings, O,

L Where the record discloses that there
has been an attempted tax sale pnd n pay-
ment In good faith by the purchaser of
tnxes, somo of which nt all events are &
vialid charge against the land, the pur-
vhaser is entitled 1o foreclose his llen for
#0 much of the tax and Interest as s ac-
tunily due.

No, 8,475 Hirchbherg Optical company
ngalnst Michaelson, Error, Hall. AfMrmed,
Commissioner's opinlon. Department No. 3
Opinton by Dufie, O,

1. Fruud cannot be predicated upon repre-
senitations that the goods concerning which
they were made possessed qualities known
Lo be contrary to natural laws,

2. Evidence pxamined and held sufficlent
to support the verdiet of the jury that a
rescision of the contract had been had,

2. It Is not error for the court to instruct
the jury that they should reconella any and
all apparently conflloting statements of the
witnegses and, It poasible, to adduce from
thoe evidence any theory of the case which
will harmonine the testimony of all the
witnesses, that It would be their duty to
wdopt that theory rather than one which
would require them to reject any of the
testimony as intentlonally false,

No. 6408, Montgomery ngainst Walte,
Appeal, Dawes. | Reversed, Commissioner's
opinion, department No, L. Opinlon by
Khirkpatrick, ©

“Whera the mortgage debt has been
assigned, w purchaser in good falth, with-
out notice of the assignment, will bs pro-
tected by a reiease of the mortgage exe-
vited by the oviginal mortgage.”  Whip-
ple against Fowler, 41 Neb., i,

’.\u 85672 Large & Amsden Co. agulnsg
a..:t.l Error, nll Affirmed, Commis.
#loner's opinion department No. 1. Opinion
by Kirkpatrick, C

1, The partles to a Judgment, or thelr
privies, can alone prosecute appeal or pe-
dtion In errore

L A petitlon In error will be dlsmissed
wWhere it s presented by one who ham no
luterest in the controversy, nand uinst
whom no Jjudgment has heen entered, BRB.
& M. R R Co akalnst Martin, 47 Neb, &

2 A mortgagee who has brought -sult
on his clalm, attached goods and garnished
debtors, awnd who, in consideration of the
glving of the mortgage, dismisses his at-
tachment and garnlshment proceedings
and pays the costs, If not chargeabls with
notice,  Is 0 bona fide purchaser for value
0f the mortgaged goods as agalnst the
veudor of the goods who seeks to rescingd
the sale an account of fraud

No, 9,810, Smith ngainst White. Brror,
Douglas. Reversed. Commissioner's apln-
ion  department No. 1. Oplolen by Kirk-
putrick, C
I!n an action of electment a rocolver
1 not be appolnted to take charge of the

erty and 1o ecolleet rents und profits

L In an nction of slectment, whers platn-
Y claimg under n sheriffs deed resulting

I A martgage foreclofure, 1o which de-
ant Wis not A party, and defendant in
posaeasion clalme under a prior unrecorded
deecd made by the mortgagor, the burden
I8 upon the plalatift to show thit he took
his mortgage for value and without no-
tiee, aciual or commtructive, of defendant's
title: and an instruction plecing the bur-
den on defenfant to show want of bona

U s prejudicial error.

4 To sustsln an estoppel becuuse of an
nmisston 10 sponk there must be hoth the
Specific opportunity and the apparent duty

must have known that someone was rely-
} 1 and wns elther sacting, or
uho llh : t I.- he ‘uinu:;] ot have done
i & truth heen told charmn
Schurman, 28 Neb, 40 e
I Bvidence examined and found insuf-
ficdent to sustain pladntiff's plen of estoppel
No,  #EL Cream Oty Hat Company
igainst Tolinger ot ul.  Error from IS nox
county t;..nn-. C. Where It Is sought 10
Ish fraud in representations made 1o
a mercantlle agency, upon whose peport
rredit whs extended te a merchant, the
evidence must connect the merchant wirh
moking the report upon which credit was

No. il Biddle agninst Spatz & Miner l
- from Adams  county., Affirmed |

nd, . L The title of a blil of par-
I prs fled in Justice's court is a |~.|rt1

of the pleading. 2 A statement In  the
Bl of purticalars thut the plaintif 18 «
partuership formed for the purpose of
trade and doing business In the state of
Nebraski " 18 sufficient to sustain an aoctin
in the firm name. & In an action before a
intiee of the peuce, brought by & partners
ships 1n the firm name, the summons neefl
not recite that plaintift s o partnership
nor thiatl It | armoed for the purpose of
arrying on trnde or business In this state
No. #873. Humilton Trown 8hos Company
aguinst Milllken. Error fram Dodge coupty
Iteversod Albert, © 1. Where n deposis
tlon Is taken by omne party to a sult and
& not used by hita his Gapponent may ume
it i evidence. 2 If the withess has been
examined as to different transnctions such
mai Introduce only thut mart aof the
position which relatég 10 one or more
iransactions, bat should not be renitten
u portion of his ltttm' b on

any  given subject while declning 1o in-
troaduce all the witness has sald on that
sl ject LA party to a sult I not bhound
by wny step tnken by his attorney, tn ihe
Imtters  behnlf ir anather action i
Plalnun commenced an action n  the
pounly ecourt. which was safterward dis-
miseedl  withaut  prejsdices It ulterwap
hrought lts uction in the district court: on
the trinl defendant, over plaingiffs ohjec.
tion, wus permitted 1o latroduce the pes
Htion tled o the county court in evidence

| Held, under the facts I the case, {t shotld |

have beenn excladed. & The ruale that |
churges 4 party with notice of the truth
in all cases where he makes positive repe
resentations of existing facts does not ap-
ply o representations which in thele pature
are mere expresslons of apinlon, E In an
wotlon to rescind & sale on the ground of
fulse snd fraudulent represeniations as Lo

this than of apything clse he has to abow. 115. fAnuncial condition of the vendes, a

L valld contraet thie on

s party defendant
A county beard may unlawfully eons
trict with A county judge (o perform
oxtra offickal services In connection with
the records of his office, and where such
services have been performed without any
niy may accept the
product of the Judge's Iaboar and pay him
therefor. In suck cnse A taxpiayer cannnt
maintaln an equitable actlion against the
county judge on the theory that the money
recelved by him for such services belongs
tn equity and good conpclenee Lo the county
and should be pald aver to the county
trengurer

No. 7 State Insarance Company of
Dies Molnes ngalnst Hale Errnr from
Shermman County Affirmed Albery, °

1. In the body of s polley of Insurance
there was o condition that it should not
become Linding until the actual pavment
of the premium: alss that ne sutt whould

|
have power to walve any of the eonditions
of the contract except the aeuretary or
other chief officers of the company, and
then only In writing duly signed by such

oMcer and attached and made n part of the

|

solley,  The polley was executed and do- |

fvered to the assured upon his agroe-

ment with the agent 1o pay the premium at |

u future time, At the time of s execu
tlon and dellvery there woas attached
thereto on a separate siip a loss payable
eclause, making the lose, If any, payable
to o certaln mortgagee ns its  Interesta
might appear, and providing that the il_\-
sarancs as to such mortgagoe should not
be invalidated by any nct or neglect of
the mortgagor or owner of the property
tusured, and that on fallure of the mort-
gugor, or owner, to pay the premium due
ander the poliéy, then on demand the
mortEnges .luihnl_.-'nl pay the same, and woas
sigued by the agent of tha insurer Held:

1. That the provisions as to the manner
of walving any of the conditions in the
policy applies to the contract as executed

and dellvered and not the blank form on |

which 1t {8 writien

3. That such provision applies to walvers
made Fubses uonl!{' to the executlon and
delivery of the polley.

4. That upon the exocution and dellvery
of such poliey to the assured 1t was valid
and binding on the insures as to the mort-
gugee, notwithstanding the non-payment
of premium.

4. Notiee of cancellation of polley ex-|

amined and held under the facts in the
cage are insufMclent to effect a cancellation
a8 to the mortagoe. )

No. 98 Rothwell against County of
Knox, FError from Kpox county. Re-
versed., Day, C.

1. An lnju}m-uun will lle to restrain the
collection of personal taxes by disiress,
when the assessment was without jurjs-
diction,

L Whera taxing officer acts with jurisdic-
tion, injunction will not lie becuuse of meres
frregulurities in assessment. ,

No. 14, Provident Ldfe and Trusl Jom=
any mRgainst Dennis.  Appreal from Doug-
ast county. Affirmed. Hastings, (

1. Under confiicting evidence finding of
trinl court that appralsement was riot too
low, sustalned.

2 That no oatn was returned with ap-
ralsemont, that it was dated a few da)s
{:»rum glgnature and filing was made with-
out notice to defendant, that appralsers
d1d not examine inside of house, that there
was no venue to certificute of copy filed
and no certificate of prior lleng, will not
Aavold appraisament In absence of any show-
ing of Il:cr!- to Indieate prejudice by reason
of any of alleged defects

No, 1781, Maloy against Mulr. Error from
Lancaster county. Affirmed. Oldham,

1. A vender in a contract for the sale of
1ands which provides for the forfelture 1o
the vendor of all payments made as liqul-
dated damages In case of default In any
of the payments and for the right of the

default cannot, while so in default, main-
taln an netion against the vendor to re.
cover back money pald in part performanee
of sald contract on the ground of a re-
golsglon of the contract by the wvendor,

Buton agninst Redick, 1 Neb, 3066, dis-
tingulshed,

2. Evidence examined and held to sustaln
the judgment of the trial court

Nn, fi‘:!.“l. Terry agninst Prero, et al. Ap-
weal from Antelope county, Affirmed  Al-
pere, C.

1. To perfect a llen on real esftnts for
muterinl furnished under a verbal eon-
troet for improvements thereon, it is not
required that the nMdavit to the aceount
should state that the material was fur-
nished under an express or an implied
contract,

2 Sectlon 3, art. 1, Ch. & of the Compiled
Etatutes, prescribes the mode of perfecting
such MHen, and o substantinl complinnes
therewith s sufficlent
3 Bvidence exnmined and held sufficlent
te sustaln the findings of the teial eourt.

No, 4788, Robertson ageinst Ostrom, o
nl. Appeal from Douglas eounty. AMrmed,
Kirkputrick, © -

1. A petition which alleges the Insolvency
of the maker of the note and that the
property mortgagoed Is probably (nsufcient
to satisfy the debt, Is sufficient 1o sus-
tain _an order appointing a recelver

2 One who afiswers o petltlon for the
appolntment of a recelver and reslats such
appointment on the merita at the hearing,
walves any mere irreguiareity in the notice
of the n"!illllrui'lnn for surh appointment

No, 9789, Thurston agslnst Ostrom. ot al
Appeial from_Douglas county AMrmed,
hirkpatrick, ©

No. 5T Traln agalnst Ostrom, et al
Appeal from  Douglas county AfMirmed,
Kirkpntrick, C

No. @68,  SBhelby agalnst Melkle., FError
from Douglas County. Affirmed  Opinton
by Holcomb, |

In u case pending In the district court
on an appeal Invoelving the valldity of a
will In which certaln minors were named
ad  legutees, who alter an arrangement
fully securing a gusrdinn ad Htem was op-
polnted for the minor legutecs, who, after
an arrangement fully securing and pro-
tecting the rvights of the minors, asked
leave to withdraw his pleadings and for
tho allowance of 4 reasoneble sum as com-
pensation for his service Lowve to with-
driuw the pleadings was glven and the
hearing on the application ror o guardinn
ad litem fee rescrved. The appeal was then
dismissed on motien of the appellee wnd
contestant on the ground that s o un-
other legates the will was vold for un-

certainty At the foliowing term a hear-
Ing on the application of the guardian ad
item for the allowance of compensation
wak had and an order rendersd allowing
sich fized by the court o be taxed as

conts In_ the ops and made a charge
agauinst the estute of the decensed testator
and the funds derived therefrom Heid
that the court retulned jurisdiction of the
use for the purpuse of | sing on an
appllontion and that the dismiseal of the
appenl did not deprive It of jurisdiotion to

| act thereon. Held, niso, that the court me-

gquired jurlsdiction of the cuuske on appeal
by the fillng of a duly oertified transcript
uf the proceedings had In the county court
contalning the order disallowing the pro-
bate of the will, although the trunscving
did no? contain the origined will or »opy
thervof

Noo UTR. Bhuler against Humme!, Error
from GGage Count) Affirmed. Opinion by
Dumie,
1.1t is well settled that a binding agree-
ment made between the payvee and the
principal maker of o note for an extension
6f the time of payment 4t the con-
sent of m surety thervin dischargos such
surets

+ The botler reasoned cuascs hold that an
pgreement by the puyesy to extend the time
of puyment of an overdus note for a fixed
and dettnite time. and an agreament on the
art of the principa! maker of such note
n keopn the moned for the specified time
and Lo pay interest thereon st the same
rate specified In the note, v & valid und
bipding ngreement for an extension, which
releases a surets

L Evidence examined and held Insuf-

namer be counted among the petitloners
held no error

Na 1118 Swift & (o gninat Holoubek,
Error from Douglas County HRemittitur,
Opinton by Hastings, ¢ Dopartment No, 1

. Judgment for an e¢milove wiil not he
reveraed nt sult aof amplover far the giving
nf an Instruction that the bhurden of proof

Is on employe 1o ehow Biith defect In mil
chine with negligence In providing It, atd
nlen nexgligence tn permitting Moor  on
which he stood to oaperats (1t ta be wet
and slippery, whepn socompanled alsa, In
gtruction to find for emm if the mn-
chine was not defectly nlthongh there
was na evidence that the admittedly wat
and slippery condition of the floor was due
to negligence

2 A statemernt of the employver's duty to
furnish “‘a reasonably safe ploce to work,”
where evidence shows errplove worked at
rear of & machine, clase 10 two swift re-
volving serapers, sach furnished with s=ev-
erinl knlves which workel agalnst 4 drum
revolving bencath then neninst which
Intter it was the duty of the employe, with
his left hamd. to press cottulls, to draw
them out benenth the scrapers, and whero
It tends to show n defective shield aver the
perapors, s not comrwdictory of an In-
struction to find for the employer If mn-
rhine was not defective, and does not as=-
pumes the existence of negligence in other
respects

3 An ingiruetion that the defendent could
nat be Hable If the muchine oporated by
plaintiff was the one in general uxe for its
purpese, and in good repalr, even If the
jury should find the shivld, would sdmit
plaintiffs Angers and hand between 1t and
the drum, was fiot erroncously pefysed
The court wae not called upon to declde a8
to the possibility of such u muchine's ad«
mitting plaintift's hand

No. 11367, Coll ngninst Stnte Frror from
Dawes county. Affirmed. Opinton by Hol-
comb,

1. There are no valld objections by reason
of uny of the provigions of the constitu-

Ition to the prosecution of one charged - o g
with & capital offense, upon an information | ARpral """"‘"i."" floversed. Day,

|
|

by the county attorney, under the provi-
stons of chapter &4 of the Criminal code.
~ Neb, —, 85 N. W. Rep,, 46, foliowed
2 Where the record In a  proposition
charging the defendant with a ecapital of-
fense  dlscloges that st the boglnning of
the trinl the jury were placed In charge of
n sworn _ballff, wnd were W cliurge of a
sworn officer at subsequent stages of the
trial, and there ls nothing ta warrant the
inference that they were allowoed to sep-

arate at any time during the trial, and po ||

complaint {2 made durtng the lrln‘, nor In
the motion for a new triul. an objection
made for the flrat tie this court, tha
it is mot shown by the record that the jury
were kept in charge of un officer, Is una-
valling.

1 It 18 a good cause for challonge that a
{)urrll' called to sit In A criminal case has

cen fummoned and served ds a Juror in
th-;lnnme court within the twn yoars pre-
crding.

4. The objertion Is good ax tn those cnlled
a5 talesmen asg well as those summoned
on the regular panel

B. The right to challenge n juror for the
cause phove mentloned may be walved or
lost if not Interposed’in apt time, or when
there 18 lack of diligenee

6. The rullng of a trinl court In declding
a challenge for cause will not be disturbed
ur_l.letﬂ nnn nbuase of disceretlon s shown

i, Errors will not be pregumed, but must
afMrmutively uppear from the repord,

% Whether trial court erred in overruling
a challenge for cause, on the ground that
Juror had been summoned and served a®
such within two vears prior theretp, not
interposed until after the juror hmd been
pussed for cuuse, and when the right to
peremptory challenges was belng exerclsed,
not determined because purporter bill of

vendor to rescind the contract, on nur'hie!ﬂo tlons |# not properly authenticated.

8 The certificate of a trial Judge to & bil)
of exceptions “that the foregolng Is all
the evidence offered by either party on the
trial of the cause™ Is not sufficlent to em-
Lirace the volr dire examinatlon of a juror,
Durfee agalnst Btate, 0 Neb., 2I4, fol-
lowed

10. Btatement of a prisoner charged with
A crime, in the nature of an admisslon or
confesslon, voluntarily made and not in-

duced by hope or fear from those having |

custody of the prigoner or concerncd in the
administration of justice, may properly be
admitted In evidence.

N0, Wi Trent againwt Hughe Errar
Douglns, AMrmed  Oldbham,
To pecyre the feversy! of a Judgment In

i
{ AN error procesding o this oconrt it s not

enough to estabiish that the dlztriet court
drred, but It muast appear it the re ri

that =uch error may have choused o
teibated to the dgment under review, and
thus have |lrnl|.'|||.‘||| the compinining p ATty
iTracy agalnst  Blate W Neb anl
foowand .
o R Wickham ngainsst Waolcott Kr-
N

1 foy) -

ror, Merrick, AMemed Afnes
1. A master 1= Hab for the eopsequences
v neglgent o wrongful conduet of his

i

t committed in the course of the em-
plesment of the latter. withouxgh the par-
tieular aet oo Inined I wnhs unauthor.

iRed by the former and wias done In dis-
obedlence 1o his commands
2 In an actlon for negligence, It 1= no

| groaund of complalnt that the court, by in-

structions given upon e own motlon, doss
not state the rule with respect 1o the
maoeavtra of demages with suffictent Aef-
nitehess unless a mors cxplielt statement
hawr
No i Welch ngninst Teppery et il
Avpenl, Burt Dismlssed and remanded
Ames, '

A judgment for costs only upon special
findings In fuvor of one of the pariies |8

werty Mensoinbly reque=ted and refuser

| not finn! nor reviewnble In this court

Nn M. Wisemnan againet Jacoe, Error
Buffalo, Affirmed. Ames, ©

When In an action pending In jostices
court an attnchment 18 issued and levied
upon mortgaged property in the possession
of a third person who is summoned in gar-
nishment, and the morigag®s (ntervenes in
the sult and obtains an order discharging
the attachment at least to the extent nf

| peleasing ita levy upon the property, he

cannnt assign for A further order of the
justics requiring the garnishes to pay a
sum of money into cotirt for the benefit of
the plaintif® In the action

-4 00 Pratt against Galloway et nl.

NN

n on st to foreclose k real estale mort.
gage, the petition must allege whether any
proceodings nt law have been had for the
recovery of the debt, or any part thereot,

| and when the answer Is a4 general deninl

thers oan be no recovery, In the ahsence of
proof =ustalning such allegation of the R-'-
ttlon.”  Jones agninst Burtis, 67 Neb,, %M,
followed. Pleading of Intervenors held suf-
fledent to constitute a general denial

ngag Helg, Schwab & Co, agalnst

i Appenl, Lancaster, Affirmed,
Dufe, C. Department No. 3

The courts will use their «fforta to pro-
tect a creditor against the fraudulent acte
of hls debtor, but as against his poor judg-
ment and unfortunate trades, they ecan Af-
ford no relief

No. 0,71, Otoe County Falr and Drive
Ing Park Assoclation agalnst Doman, Ap-
peal, Otoe, Affirmed. Albert, °, Depart-
ment No, 3.

1. The legality of the organization of a
de facto corporatlon cannat be called in
question in a collaternl proceeding.

2 U'nder the facts stated, held, that the
defendnnt is os -?-pe--l tn deny the cor-
porate exlstenes of the 'p1 i

No. 0 Loavitt against Mercer Com-
[ny Appeal, Douglns AfMrmed Ter
£

Modern Wondmen of America

Error, Lancaster, AfMrmed,
ind, C. Department No, 2

1. In an nctlon tried to the court, in which
soparate findings of facr aud conclusions
of law were made, an assignment in the
petitlon In error that “‘the judement s
eontrary to law and s not sustained by
sufficlent evidence™ does not eall for the
specific review of ench of the several con-
l"ll!-l-il‘l." of lnw,

In such casxe, the assignment that the
fudgment g contrary to law, none of the
gepnrate conclusions of law heing eom-
plained of, and xome being clearly right,
can only be congldered g0 far as to ascar-
tain whether such concluslons support the
Judgment.

9, Where a representative of a mutusl
benefit Insuranos company, within the
seope of hix authority, accepts n surrender
nf a henefit certificate and n fee for the
lssuance of a new one, with knowledge
that the holder of the certificate {8 In nr-
rears for dues or assessments, the effect
of hig go dolug 18 not avolded by evidence
that he scted fn Ignorance of the logal

1. Where testimony ia offered. objected | consequences

to and ex:luded on the ground that no
proper foundation has been lald, and later
on the witness Is recalled and the proponsed
testimony received, the first ruling is with-
out prejudioe, even though erroncvous

12. Record examined and found free of
prejudical error regarding the ruling of the
court on the admisslon and rejection of evi-
dence.

13, The use of words, "as In sound rea-
#on,” in an Instruction on the law of self-
defense, held not prejudicially erroncous

4. It |5 not error to Instruct the jury thot

lone who shoots another through mere |

|

|

{ the German laugus

cownardice will  not b
ground of self-defense

15, It I8 not error to refuse Instructions
requested on peints substantinlly covercd
and included In other Instruciions given

i, Instructions given and refosed, ex-
aminution held to be without error.

17. Ruling of the trial court as to wlleged
misconduet of sherift during the lmpanel-
ing of the jJury held to be supported by the
evidence and free from error

15, Held, also, that alleged misconduct of
counse] for the state,
of the case, I8 not shown

1. Where a verdiot, finding a defendant
gullty of murder in the second degree, and
requesting thiat the term of imprisonmoent
be not more than Nve Yeats, |8 returned,
which 1 not recelved by the court, and the
jury retire and return the same verdjet with
the request for & term of not more than
five vears Imprisonment ellminated, the
defendant 18 In nowlse prejudiced and has
no tegal grounds of comulain

2. Affidavit of jurors o the eoffect that
they belleved that the jury could fix the
term of Imprisonment al fNve Yeuts or they
would not have agreed 10 a verdict of guilty
of murder in the sviond dogreo cannot Lo
received to impeach thelr verdict returned
in open court and assented to by them In
& poll of the jur:

4l The verdict of n Jury cannot be lm-
peached by one of the jurors on the ground
that he misunderstood the evidence of one
uf the witneases

02 AMdavite in suppors of the right, as al.
leged, of a wilnesd o Jorrect his testl-
mony held withoult merlt, sinee It appears
from the record that no mistake had been
e

2 AMdavite In support of 4w motlon (or a
new trial on the ground 1hat & witnoss for
the state was not allowed (0 correet an ul-
feged mistake In his testhmuny, and exd ep-
tlan to the ruling of the court thereon, held
without mevit, &nce rom the record and
the affidavits It appears thiit ne mistake
had been muide

i, Other assignments of error held to be
not well taken

No. 977, Schimp! agalnst Rhodewald
Error from Richardson county. AMrmed
Opinfon by Ames, C. Department No, 2

I, A will consixting of a single senter

:f-, of which the follow-
Lag t8 ap nearly us possible a Hteral trans-
Intion Inte Englsh, omitting names, 'l do
will and bequeath 1o my wite kil my prop.
erty: ahe has entire control (sle habt zu
verfuegeni over the same after my death as
long as =he Hves devises a life osinte
anly and the reversion, ut the de=') ¢f 1)y
testator, vested in RBis heir or hens ol jaw

2. A will by a tenanit for life anly. which
purports to devise the fee of the lands
which are the sublect of the tenancy, does
nut opeiale a=s o bequest of an equltabile
e upon the reversion I behalf of the (ve-
tator becmume of his Having pald off an en

Justitied on the

cambrance upon the premiscs existing at or
prior 1o the creation of the Iife eotate

8 Ordinarvily & life tenant who makes hot.
terments upon the estole is not entitled tn
be relmbursed for the same by the re-

litng for a reversu] |

A. The recognition of the eontinued valld-
Ity of n cortificate or policy, with knowl.
ede of facts entalling a forfelture, Is n
wilver of the forfelture as o matter of
law, and it 18 not necessury that there be
n new agreement or the elements of an
eutoppel

A secret intentlon to Inelst upon a for-
felture cannot prevall agalnst dellberate
ncts, with knowledge of the forfelture,
which In Inw amount to n walver thereof

£ The 7 f a mutua! benefit insur-
fanen oo provided that non-pavment of
dues or 1 should operate n¥ a
puspensio Lt that 4 member under sun-
penslon, In order tn be reinmated, must

| make proof of eontinued good henlth, They
| alxo t-run-ls- that only members In good
LRI

| stat

gk might change ber inrles hy
surrendering the certificate 1 abinining
nonew one Held, that ecanceéllntion of n
prior certificate, neceptance snd retention
of o fee for lasuing a4 new ane with change
of beneflolary, and fssuance of 0 new ane
noonrdingly, amount ta n walver of such
requirements, though the certificute holder
was not In good healthh at the time
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Searles & Searles

QBIAHA

SPECIALIST

Most Successful and Reliable
Specialist in Diseases of Men.

VARICOCELE

Are you afiicted with Varicocele or its results—Nervous Debility and Lost Mane
bood? Are you nervous, irritable and despondent? Do you lack your old-time snargy
and ambition? Are you suffering from vital weakness, otc.? There lo a derangoment
of the sepaitive organs of your Pelvie System, and even thongh it gives you ne
Irouble at present, it will ultimately unman you, depreas your mind, rack your aerveus
system, unfit you for married life and shorten your existence. Why not be cured be-
WE CAN CURE YOU TO STAY CURED UNDER WRITTEN GUAR-
ANTEE. We have yeot to ses the oase of Varicocels we cannot cure. Medicines, elec=
You need export treatment. We treat thousands of
rases where the ordinary physician treats one. Method new, never falls, without cute

:ntlﬂ;‘a‘l: WEAK MEN

d with a
no pain, no detention from
teed.

(VITALITY WEAK).mads so by too clos
appllocation to business or study: severe
mental struin or grief; SEXUAL EXe
CESBES In middls life or from the offects
of youthful follles.

EAK MEN ARE VICTIMS TO NER-
yous EXHAUSTIO
, INVOLUNTA

ES, with EARLY DECAY in YOU

and MIDDLE-ACED; lack of vim, v
and strength, with roxunl organs impalred
and weakened prematurely In approac
old age. All rleld rapidly to our
treatment for losm of vital power.
One personal visit is preferrad, but if you
cannot eall at my ofMce, write us your
symptoms fully. Our home (reatment |s

Our counsel is free and sacredly confidential.
Censultation Free.

Treatment by Mal
119 So. 14th Street,

r. Searles & Searles, Omaha, Neb.
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SIGNALS OF DANGER.

DO YOU START AT EVERY S0OMND?
ARE YOUR MENSES IRREGULAR?
DO TRIFLES ANNOY YOU?

These symptoms of female disorders are signals of danger! Female trouble
comes on gradually and quictly but they give sure warning of their approach,

There is no mistakin

the dark rings under the eye, the weak nerves, the

drowsiness by day and the wakefulness at night. Yet there are thousands of
women who have these nervous spells. They stast at every little jarring noise
and they become irritated at the slightest cause. They sulfer terrible periodical

EnnL

t they often have but a vague idea of what causes them. They would
¢ shocked to know they really are suffering from dmecruus maladies, about
the most dangerous a woman can have. But Mrs, Com:

e was cured by Wine

of Cardui and so grateful is she that she wrote this testimonial of

EorCARDUI

Plesyune, Miss., September 1, 1900,

| have sulfered with irregular and painful meastruation and was so weak | could not do my housework lor elght

s on account of my weakness, | tried everythin
hedford's ack-Draught.  He used Thedford's Bia
take Wine of Cardui for my troubles.

weakly worven, | am using it now,
Mrs, Combe is only one woman in hundreds of thousands cured as she was, Letters like hen
are coming to us every day from all over the country. Will you not give Wine of Cardui a trial?

For advics and Litersture, sddress,
Department,” The Chattanoogw

, but to no benefit. My hushand heard of Wine of Cardui and
Draught and it did him so much geod that he Induced me to
| did 30 and It did me so much good that now | know it is the medicine for

Mrs. E. C. COMBE.

iving symptoms, “Tho Ladies’' Advirory
sdicine Company, Chattanocgs, Teun.




