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FIRE  BOARD 15 ENJOINED

Judge Estelle Benders Decision in Faver of
Ohisf Redell.

APPEAL WILL BE TAKEN AT ONCE

Court Wolds that Power of Trinl iIs
Vested Jointly in Mayor and
ity Conncll=Hased on
Vormer Decinion,

judge lLee Estells granted & (emporary
Injunction yesterday which prevents tho
Board of Fi*s and Pollce Commissionars
from bearing charges hrought against Chief
Hedell of the Are department and taking
any steps for his removal

By an agreement entared inta by City
Attorpey W. J. Connell snd the attorneys
for the fire chlef the hearing was consid-
erod final and the restraining order was
declarsd an injunction, This makes It pos-
mikle 1o take the ease Lo Lthe supreme court
without further delay. The attorneys an-
nounced that the trapscripts will be pre-
pured at once and the ocase will be taken
to the higher court in o few daya

Judge Estells s action was based upon the
decision of the supreme court which de.
clured a portion of section 166 of the eity
charter unconstitutionn). This section pro-
vided thut Omaha should have a Board of
Plre and Pollee Commnissloners named by
the governor. It was held by the supreme
eourt that the appointment of such a board
by the governor violated the guaranty of
muolclpal bome rule and that the commis-
sioners should recelve thelr authority from
the people whose uffaira they administered,
Conscquently the board wus reorganized and
Lthe ruembeis were appolnted by the mayor.

Text of the Dacislon,

In the case of John Redell agalnst
Moores and others there are before me for
construction the following sectione of the
chapter of the Comptled Stituteg govern-
ing citles of the metropodtan cliuss, namely:
Sections 186 1o 1688, Inclusive,

Beetlon 106 reads as follows: “In ench
ety of the metropolitan clanse thers shall
be & Board of I-“Im and Follice Commis-
sloners, to consist of the mayor, who shall
be ex-officio chalrman of the board, and
four electors of the city, who shall be up-
wointed by the geyvernor.”

In the argument of this case it seems to
me that it is practically conceded that this
cage turns on the constitutionalily of sec-
tlon 166 On the one side it js lnsisted that
the supreme court, tn toe case clied In
thoe 6 Nelbiraska, at page 480, Insofar as
this section 1 provides that the goverpor
shoil appoint., s unconstititional and that
thit provision of section 166 Is not an in-
ducement to the passage of the act, ‘That
the rest of the act can stand, On the
other aide I I8 contended thut such pro-
vielon was an Inducesment (o the paRssage
of the not, hence that section must fall

In the brief that was handed to me ves-
torday by ithe attorney for the defendant
in this case, if | read It corrvectly, it I
fusisted that that question has been dis-
posed of; that i=, the constitutionality of
this saction 168 has been dlaposed of, ex-
gopt w6 far as the appolntment by the
gavernor, and that, In the cose of State
against Stuht, cited in the case of state on
relntlon of Wheeler against Stuht, reported
In Vol, b3, at ru;e 24, the court has u‘r‘—
held the constitutionality of section 108,
and has practically held that that part
o; the sectlon which provides for a BRoard
of Fire and Pollca Commissloners, and the
other sections, namely, section 185, or part
of it, and 188, in that opinlon, have heen
sustalned. If that s true—if I ecan brin
myenif to belleve that, of course that woule

Stuht Case Doea Not Apply.

In a very careful reading of the case of
the State aguinst Stuht 1 cannot sea that
the suprema court had any other gquestion
before 11, from a4 reading of the opinion,
than the guestlon of the efMect of the legin-
lmture’s altempting to 1imit the terpas-or
axtond thoe term, rather—of the police mag-
fstrito of this elty. From a reading of this
opinion |t seema to me that that was what
was belore the court at that time, it heing
insisted on ons hand that that was an_in-
ducement to the passage of the net, and, If
It wap, Insofar as It gave him a term that
was different fram the term provided by thoe
constitution, namely, two vears, and this
nct gave him a term of three years, being
an Indueement to the passage of the act,
the act must fall. The supreme court, [
think very properly in that cass, held that
it was not;, that is, that the term of the
pollee magistrate was not an Inducement
tn the passage of the act. Judge Harrison
wrote this opinion and 1 eannot halp but gea
that this part of the opinion relled on by
counsel for defendant in this case was dlc.
tum,. 1 think, however, It was probably the
Inw, but in writing the opinion he wound
it up lke this:

“In regard to the appolntment of fire and

ollee commissloners the Inw provides for
our, not more than two of whom shall
be of the same pollitical falth or allegiance,
und further, in this connectlon, In section
163, as follows: ‘No person shall be ap
pointed a police commissioner who s ens-
gaged In the sale of malt, spilrituous or
vinous liguors, or who s engaged In the
business of dealing In toabacco or articles
manufactured therefrom, or who I8 an
ugent for any fire Insurance company or
companles, or Intercated therein, or In the
business of sollelting fire Insurance, or whn
shall have been nn:lnm In any of such
callings or bhusingss within one year previ-
oue to the date of upg‘ulptmunt. No person

(]

shall be gqualifed to d the nﬂ!ra of po-
llee commissloner while he holds  any
county, city or school district oMee." " He

ways: It ‘n c¢lpimed that this last is class
legislation and not permissible under our
copstitution. A question which might arise
in n-nnrnl to the political gqualification was
conslderod In State agalnst Seavey, 32 Neb.,,
461, Btate agninst Smith, 36 Neb,, 13; Hierto
nguinst Bemis, supra and determined, and
we have not been asked to re-examine It
here, In regard to the portion of section
158 which we kave quoted, speaking of It
as o genersl pesposition und not In a legal
#eNNe, personii I should condemn it as
apposud 1o the 1Pue genlus and splirlt of the
republican principles of our government,
both state and natlonal: but we need not
discuss or decide whether it Is viclous and
hence unconstitutionnl, for If so It would
not anffect the due enforcement of the other
portions of the law, or of the parts of it in
relntion to fre and pollee comminsioners,
consegquently  the determination of such
question does not enter into the declslon
of the ultimate issue herein.'

Interprets Judge Harrison.

In that cose Judge Harrlson slmply sald
that the provisions of 188 which specify or
name the gqualifieations of pollee eommis-
sloniers  were not an  Inducement, as |
think, to the passage of the act. He snya:
“1t would not afect the due enforcement
of the other portlons of the law." But

| alear,

this  question  that Is  bhefore me now,
namely, whether the appolntment by the
governor wuas an Inducement to the passage
of the not, was not before Judge Harrison;
It was not befors the supreme court in
the ciee of State alnst Btuht, and, so
far us I am able to learn from an investi-
gation of the reports of the Staht case and
of the case In the S6th Nebraska, this s
tl:u- first tima It has beepn up for adjudica-
an

I have given this more than usual atten-
tion and 1 have been nlded and assisted by
pome of ' m¥ hssoviates on the bench, Judge
Norval very properly save in one case that
1t it be determined that one part of an act
I unconstitutionnl and If, by an inspection
of the act, you cun determine that that was
an Inducenment 1o the passiige of the act,
then the whole act must rnﬂ. That, how-
ever, 1 do not think Is & limiwtion on the
power of Lthe court to luvestigute and de-
termine whether an act In unconstitutional,
It may be determined by romething out-
side of the act Itself, in my Sudgment, and
1 am supported In that and led 1o beliove
that by an investigation of Dwarls on
slntutory construction, by an investigation
of Bishop on statutory crimes wnd various
CHMES d also by Cooley on constitution
Hmitatlons.

Cooley. on constitutional imitations says
‘11 mupt be oby l“u‘k"l any case where part
of nn act Is set askle as unconstitutional
that it is unsafe to Indulge in the same ex.
treme presumptions In the support of the
remainder thut are sllowable In support of
8 complets act when some cause of fnve-
Hdity of "
That case, it
having been  determined that that
provision which says that the gov.
ernor  whall appoint I8 unconstitutional
we shall not Indulge In the same pre.
sumptions 1o susialn this act that  we
woull otherwise If the act were before us
for the firat time. “In the latter case we
Kknow the legisinture demlgned 1t whole
act to have offect, and we should sustain
it, It possible; In the fgrmer we do not
know thiet the legislature’ would have been
wllllnr that a part of the act should be
snutalned If the remainder were held void,
aud there {8 generally a presumption more
or loss slrong to l‘m contrary.” 1 take It
by that that he that the legisinture

suggested to the whole
applied to  this

means
pazeed this whole act, In\ending and cx-

pecting that all of It wounld stand, and fhat
thera I8 u presumption to that effect.
While, therefore, in the case the ncot
shoald be psutained uniess the valldity is
in the other the whole should fall
unless [t Is manifest the portion not
) to the constitutls nn nd 3
and that In the eginintive intent
it was not to be coantrolled or maodifed n
Its onstruction and effect by the part
which was vold."
Bishop, In “"Btatutory
[1T0% ‘Caourts do not
what they know of the history of
and of the Ilnw, of the state of
Inw st a particulur time, of publie
tiem felt and other ke things.
vis, In & case In the 1 17 8, ot
roYCaurts, In eonstruing the
miy with propriety recur to tho
of the time when It was passed
this Is frequently necessary order
wacertnin the reason ax well as the
meaning of particular provisions of |t
Thera I8 no more striking llustiration of
that, as 1 recall it, than the various state.
ments that were made on the gquestions i
involving 1 he fourteenth wnd ﬂflm'hilll

Crimes page T,
clage thelr eyes to

country
the

slmtules,
history
and
tu

in

amendments of the Constitution of the
United States; and every time that has
Lewn befare the sEupreme cotire of the
U'nited States they have gone into the his-
toary of the eountry and the condltion of
affilrs. nnd hoave not looked merely st the
waordas of the constitution in order to cone-

wtroe it |
8o that, In thie ease, I think that we have
two thing= to ald uk o passing on the

constitutlonality of this act, or of this secs |
tiom 168, namaly:  An Inspection of the sec-
tlon Iteelf: second, the histary of this olty |
ut the time this act was first passed, which |
I helleve was in 15887; that is my recollection
of It

When It comes to an Inv
and applying the history of this act to the
net iteelf, there cann be no two minds in
regard to 1t; that is, 5o far as thnose w‘-nrlu-i
nare congerned who are living In the clty
of Omaha and conversant with the history
of this city in 187, and prior thereto

I'p to 157 as [ recall I, the mayor and
the ety counell controlled stmolutely the
fire and pollce forces of this city. Now, 1
am speaking of what Is known by ewvery |
man within the sound of my volee that wivs
hera at that time And who took any interest |

entigntion of this,

in the welfare of the city of Omaha At
that time a considerable number of the |
people of the eity of Omuha thought that |
the fAre and pollce forces of the oty of
Omnaha ought to he, to use thelr own ex-
presgion, ‘‘taken out of politlen |

wAs
ane of those who did not belleve that Ihllll
wne an efMoeaclous remedy that they were |
suggeating, and I wan ane of the few who |
apposed this act, and it s known by il |
of us that It was urged and Ineisted that
the control and goevernment of ths fire and
l-nﬂu-» forcea of the clty of Omaha should
w placed In the hands of a board of fire
und pollce commissfoners, to be appointed
by the governor. We all know that

Matter of Pollities,

I was one who sald, and stated It bluntly
and boldly on the strests of Omaha, that
“you were avolding Bovila to fall on
Charybdis,” and, when you take It out of
the politios of the clty of Omahn yvou have
it in the politles of the state of Nebhraska

But there wins not any one At that time
that ever dreameod or thought or imagined
anything like the police commission, ¢x-
cept as It wuas to be appointed hy the
governor, and that was the inducement, in
my Judgment, taking the history of this
legislntion, to the passage of this net
namely, that it might be taken out o
politles, and the best way to do [t was to
appoint it by the governor. [ might say, in
congratulation of my own view of the
thing nt the time, that 1 think [t has been
borne that it

out ot Inta pollitics more
than 1t ever was bhefore in the state. That
wiis my Judgment then, Lthat you were

almply transferring It from local municipal
politles (o sinte polltics. and It was

The governor, aftér this act was pacsod,
appointed a Board of Fire and Police Com-
migsloners and for several vears we hal, | |
think | may safely say, more politics in
the Board of Fire nnd Pollce Commission-
era of the clty of Omaha and around about
the stiate than we had ever had hefore In

the world, and afterwnard this act was
assalled and Judge Norval in his opinlon
held that that provision of the law was
unconstitutionnl,

It 1 am right In the other, that this part
of the section, namely, appointment by the
governor, was an Inducement to the pis-
sage of the act, then that sectlon 1668 falls
That is the keystone of the nrch, and it is
the foundation; and, you eliminate from this
chapter sectlon 166, with it necesaarily falls |
167, 188 and 160, and varlous other sections,
I think.

Bo that my opinion Is—and {t I8 not ar-
rived at hastily, but arrived at after con-
sultation with those who are much more
learned In the law than 1 am, and arrived
at after an Investlgntion and inspection of
this act, and of all the authorities that
have been presented to me-—that tlils act
must fall.

If It falls, then we are relegated, In my
Judgment, to section T2 of the act as to
the power of somebndy to remove the chief
of pollce or the chief of the fire depart-
ment of this c¢lty. A very plaln provision
of eectlon 72 that, It seeme to me. would

avern and control a ense of this kind, al-
though that 18 not before me at the present
time, but It was somewhat argued and in-
slated on here—insisted that that provislon
shoulil govern—Is the provision of section
72, and 1 rather think it would govern—
that It was for the mayvor and common
eouncil of the ety of Omaha o remove
any officer of this clity—that I8, who had
hean nup_\'ln:g any office that has heen
created by ordinance of the eltyv—and thot
would be a limitatlon of the power of the
officers of this cliy, and it would bhe con-
ceded that the leginlnture hna the power
to direct the manner In which a thing may
be done, but not to do the thing (tself

With this view of the case, In my judg-
ment, the temporary Injunction should be
imsued.

HAS A BRARING ON OTHER CANES,

Jadge Eatelle's Opinion Gives Fxe
Memhbera & Chanee to Specnlate.
Counsel for some of the ex-members of
the fira and pollce departments are trving
to take stock and fligure out thelr where-
abouta under the new decision by Judge
Estella. Thera are no less than three sets
of men who have been removed st varlous
timen by the fire and pollee commission
and elther have now or have had cases in
the courts for relnstatement and back pay,
All of them base their actions upon the
allegation that the bhoard not only Aid not
bave authority to remove them, but that
It was prohibited from doing so by one
of the sections which Judge Estelle has
Just declared to be of no foree and effect.
John 0. Yelser has a sult pending In be-
half of eleven former firemen and about
twenty members of the pollce force who
were removed ahbout a year and a half
ago by the fire and police commission upon
the ground, as alleged, that thers were not
funds with whith 1o pay them., Yelser
based his sult upon the allegation (hat they
were, in fact, removed for political rea-
sons and that other men were appointed in
their places. In order to secure thelr re-
Instatement he relled upon the provision
of the charter which prohibited removals
tor political reasons and as this Is one of
the sections which Judge Estelle's decision
declared to have been annulled by the wu-
preme court's decision, It takes the wind
out of the salls of Yelser's cllents. As far as
the firemen are concernsd thie case has
been tried before Judge Estelle' and the
firemen were defeated. Yelser s perfect-
Ing an appeal to the supreme court. The
cause lonvolving the rights of the ex-police-

men has not yet been tried
There are two other bunches of ex-palice-
men and  ex-firemen  who have hrought
suits In court protesting against being re-
lieved from service in thoe respective de- |
I

partments. In one of them, which was the
first case of the kind brought, the men re
moved weore reinsiated and they were glven |
judgment for back pay during the time they |
were out of the service. It hae been sug- |
gested that under the deeclsion of Judge
Estelle all of the men who have been re-
moved from service In the two depart-
ments will be trying to break in again

ICEMEN CONDEMN (HIEF REDELL,

Adopt Hesolution Denouncing
Conduet and Endorsing Board,
At a meeting of the Iee Dellverers and

Wagon Drivers’ unlon, heid at their hall,

Bixteenth and Cuming streets, last night

the Are department matter came up for

some discussion. Delore the meeting was
ended a resolution was adopted condemn-

g Fire Chief Redell for his alleged brutal

treatment of the Aremen under his com-

mand and extending a vote of-thanke to

Mayor Moores and the Board of Fire and

Police Commissioners for interfering on be

half of the elghty-throe firemen who signed

the petition wsskiog for relief, Chris

Wenr, secretary, and Henry Chors, presi-

dtot of tha unlopn, sigoed the resolution.

His

:.-h:rlu preferred nguninst

-

ARCUMENT FOR THE BOARD

Uity Atterney Files a Brief with the
Henorable Court.

CONTENDS AGAINST REDELL'S STAND

——

Aunthority and Responsibility of the
Fire and Pollee Hoard Set Forth
Fully and Clearly by Coannsel
for Defenne,

In handing down the decislon in the case
whoreln Fire Chief Redell asked for an
order to restraln the Board of Fire and
Pollce Commissioners from trying him on
him, Judge Es-
telle referred to a brief that had been
hunded him by the counsel for the defend-
ant. Following is the full text of the brief,
which was prepared by W. J. Coonell,
city attorney:

Becton 1 of tha charter expressly pro-
vides that all powers wnd dutice connected
with and Incldent to the appolntment, re-
moval, government and discipline of the
officers and members of the Fire and Pollce
deymrtments of the city, under such rulea
and regulntions us may be adopted by the
Hoard of Fire and Pollee Commissioners,
shull be vemted In and exercised by sald
board. The duties of sald board and the
puwer and procedure of sald board with
reterence to appointments and removals
nre set forth with much detall.

In thie section vold?

It s claimed by counsel for plaintiff that
all the provisfons relnting to the Board of
Fire urull Pollee Commissioners are void,

It s clalmed by counsel for defendants
that only so much of any of sald provisions
UM aswimes to confer authority upon the
governor to mppoint the membera of sald
bosrd Is vold

The contention of counsel for the plainiin
It based on the assamption that the pro-
viglon contained in section 188 of the act of
187 auvthorizing the governor (o appoint
foir members of the board was the !mklli'lh
ment for the passage of the act. In other
words, it {8 clatmed that the power of the
Eovernor to appoint formed such an essan-
tinl part of the provisions relating to the
Bonrd of Fire and Pollce Commissioners as
1o require that all of such provisions should
be declinred invalld,

In a Former Unase.

This is not the tirst thme such a conten-
tlon hans been made, 1t was urged with
much vehemence by the sentor counsel tor
plaintiff in the cnse of State ex vel Whesler
ngninst Stuht, 2 Neb, p. 28, Involving this
Identlenl net. The following Is from his
bprier:  ““Those invalld provisions are so ins
terwoven with the dther parts of the act,
wnd form so ossential o part of the whole
weheme of legiglution, that the entire act
must be declhrved Invalld,’”

The following was the contention of
counsel for defendants In the Shme case:
“Where o statute containg provisions which
nre invalld or anconstitutional if the valid
and invalld portions are not 8o connected
ARt be incapable of separation, and the
valld part is a4 complete act and not de-
pendent upon the part that is vold, the lat-
ter alone will be disregarded and the res
malnder upheald,””

The tollowing 18 a copy of the sviiaM In
the same case: “If & portion of & legisin.
tive act js unwmml.!ul-.mal and It can be
separnted from othér portlons of the nct
und the latter enforced Independent of the
former, and it further appears that the un-
constitutional part did not constitute such
an Inducement to the passage of the other
warts of the law that they would not have
eon passed without it, the former may be
rejected and the latter upheld,

“The same rule obtalns In relation to
parts of the sections of a stutute, and that
which Is unconstitutional may, under the
operition of the foregoing rule, be rejected
from a section or sections of a law and
what remualns be sustained, unlesg they are
insaparably connected In substance,’ '

Opinfon of the Court,

The followlng I8 from Judge Harrison's
opinion: “Under the act or charter of 1887,
which the act of 1547 by Its terms repealed,
there had been elected o polles judge, whose
term of office, fixed by the constitution,
will expire Iun January, 1508; this term
could not he abridged by a statute, hence
the aet of 1887, to the extent It purports to
affect such term, (8 Invalld; also sueh por-
tion of it as makes the term of ofMee of a
police judge three vears instead of the con-
stitutionnl term of two yeurs s of no ef-
fect. It being determined that the Inw is In«
valld or unconstitutlonsl In the particulars
Jast indleated brings us to the consideration
of another and a vitnl question, vig, Jdoes
such Invalldity necessitnte a relection of
tho whole act? One test to be applied in the
solutlon of the foregoing auestion is, Did
the enactment of the Invalld portlons of tha
mtatute constitute such an Inducement to
the leglslators to the paasage of the fur-
ther parts of the law l{\di the latter would
not hava been passed without the former?
It seems quite clear that the mere desiana-
tion of the time at which the pollee judge
should commence his term of office and the
Nxing the Ien,rh of his term of ofMice at
three veurs did not possess such slgnifi-
eance or importance that the determination
of the exact time of the Inception of the
term or its durntion could, sepagately or
combined, have operated ns an inducement
for the passage by the leglsinture of this
act, containing, a# it did, what was in-
tended for a complete and entlre scheme or
plun for the organization and government
of n class of cltlen; and, further, It scems
clear that had the legislators known that
either the time of the commencement of
the term stated In the law, or the oxact
wngth of the term as fixed, must be aban-
doned, they would not have fell constrained
to wllhhn-?r! approval from the other and
more lmportant parts of the act, The in-
valld portions wers minor parts of the law
and not governing In thelr nature, when
viewed In the light of the purpose of the
law us an entirety, Another test to be ap-
plied here Is, May the constitutionnl end
unconstitutionnl portions of the law be
geparated, and (8 the former so complete
within itself and Independent of the !ntter
that the former will be operative and can
be enforeed without the latter? If so, the
former will be upheld and the Intter dinre.
garded or rejected, The foregoing Is the
rile announced and enforeed by this court,
(8cee Btnte v, Hardy, 7 Neb,, 077 Btate v,
County Commisstoners, 17 Neb,, 85; Stute v,
Hurds, 18 Neb., §16; In re Groff. 21 Nob., 647;
Btate v. VanDuyn, 2§ Neh,, 586 Muldoon v,
Levi, 2 Neb, 467, Messenger v, State, 25
Nob,, 874 Magneau v. City of Fromont, 30
Neb., B43; Balley v. Btate, 30 Neh, 555,
atnger Manufacturing Company v. Flaming,
%0 Neh., 685: State v. Moors, 48 Neh., 870)
It has been further stiuted a8 n rule on this
subfect: *“The constitutional and uncopstis
tutfonal provisions mayv even be contalned
in the same section and yet be distlnet and

sepurable, #0 that the first may stand,
though the last fall The polnt 18 not
whether they are contained In the same

tion, for the distribution Into sections is
¥ artificial: but whether they are es-
sontially and Inseparabhly connected In nub-
athnee.”  (Cooley, Constitutionnl TLimita-
tloms, 17%: 8 Am. & Fne Ency. Law, II7;
State v. Hardy, 7 Neh,, 380,)
Lpholds Board's Contention,
Not only I8 the genernl principle
tended for by counsel for defendants de-
termined by the supreme court in the
Stuht case, but the identienl provisiong n-
vodved In this action were congiderad by
the supreme court and the question herfe
Involved settled
The following Is also from Judge Hurrl-
son's opinfon in the Btuht cuse: “In regard
to the appointment of fire and pollee com-
misaloners the law provides for four, not
mare than two of whom shall be of the
saume  poltleal falth or wlleglones; and.
further, in this connection in wtlon 168,
an followe: “No persont shall be appointed
n police commissioner who e enguged In
the sale of malt, spirituous or  vinous
quors, or who I8 engaged In the business
of dealing in tobacco or articles manufiac-
tured therefrom, or who I8 an agent for
any fire insurance company or comphnies
or Intersstad thereln, or In the business of
gollolting fire insurar , of whao shall have

been engaged In any of guch callings or
business within one year previous to the
date of appointment Nao person shall be

gualified to hold the oMee of pollce com-
misgloner while he holds any county, olty
or school district offiee.™ It {5 cla'med that
this Iast Is class legialation and not per-
minslble under our constitutinn A ques-
tlon which might arise In regard to the
political qualiflcation was  consgldered In
State agalnst Seavey, 22 Neb, 454; State
agninst Hmith, 3 Neb, 13, Btate agalnst
Bemls, supra, and determined, and we have
not baen asked to recexamine It here. In
regard to the portion of section 188 which
we have quoted, speaking of It as a generil
propesition aud not In A legal sense, per-
konally T should condemn It as opposed to
the true genlus and spirit of the republican
principles of our government, both State
and natlonal; but we need not discuss or
decide whether it I8 viclous wnd hisnce un-
constitutional, far if so It would not affect
the due enforcement of the other portlons
of the Inw, or of the parts of it {n relation
ta fire and pollee commissioners, conse-
Tu-utlv the determination of such question
does not enter into the decision of the
ultimate issue herein.'

Loacal Self-Giovernment.

In declding the question of jocal selts
sovernment in accordance with the con-

l])rmnmhh- personnl

oon- |

| and enjoining this bonr

tention of the city iBtate against Moores,
55 Nubh., 480), the court was very careful in
Ite consideration of the sevéral provisions
relating to the Board of Fire and Pollee
Commissioners to limit lts stalemoent re-
gurding the Invalldity of the same to that
portlon of the act conferring authorlty
upon the governor o appoint the commis.
BlONDEers.

The following e A copy of the syllabl
The act of Lthe leglslature of 1807 (Besglon
Laws 1807, ehapter 10, Complled Statutes,
chapter 120), Insofar as IL a=sumes to con-
fer nuthorlty upon the governor to appoint
fire mnd pollce commigsionera in clties of
the metropolitan class, Is vold, as belng an
unlawful attempt to deprive {he people of
auch cities of the right of local self-govern-
ment.™”

The opinion ¢f the court eontalns seciion
I8 in Ite entirety No Intimation s made

that by reason of the Invalidity of that
portion of the act conferring authority on
the governor to appoint the commissioners
section 169 would alen be Invalld, On the
contrary, this section as well as others
reluting to the dutles amnd powers of sald
boatil |8 recognlazed as n villld exercise of
leginlntive discretion. This appears from
the syllabl following: "“The rtaﬂf to maln-
tuin a fire department In o oity of town
Is one of the righta vested (n the people
of munieipalities, and 12 1o be exercised
by them, without leglslative Interference,
exceopt to the extent the lnwmaking hody
may preaceibe rules 1o Kl the people pf
the municipuilties In the exercise --J such
right,

Covered In Another (Case.
It also appears from the followlng ex-

tracis from the opinlon of the eourt: “The
acet bafore us, ne well as the one construsd
In 8tnte against Beavey, supra, denled to
the people of Omaha the power to choose
a portion of thelr own local officers, and
Insofar as it did se I8 unconstitutionnl, for
the right to provide and masintain a firs
depariment In a « ity I8 ot of the powers
vested in the Inhabltants of such municls
pality as an element of local self-govern-
ment and Is to be exerclssd by them with-
out legisiative Interference, oxcept to tha
extent that the Inwmaking Lody may create

rules to nssist in the exercise of sueh
right.

"It will be observed that sectlon 188 of
chapter 12a. Complled Btatutes, attempts
to make persone engagey any one of
cortaln enumernted voont| ineligihle ta
the office of pollce commissioner. The omis-
slen to dlsouss that provis must not be
construed as impllediy sustiining e con-
sttutionality, We merely  refrain from

now expressing an oplolon on thae subject
Purpose of the FEnneiment,

How can (t be mald that the provision con-
férring authority on the governor to ap-
point the commissionera the Induce-
ment for enacting the severnl provisions
reluting to a boprd of fire and pollee com-
missjoners for the oty of Omaha? 1f it Ix
cinimed that such Inducement was the plac.
Ing of additional political power In the
governor, 4 negutive Is given to suech con-
tentlon by the fact that the law provides
that “nor mUre than two of sald commis-
sioners ahull be of the same politieal falth
or party alleglance.””

1t s manifest that the
enretment was to oreate o boned for the
management of the fire and polloe depart-
ment and that the mannet 1-!’ the appoint-
ment of the members of such boar
merely Incidentul to such purpose,

Bection 106 expressiy decliros that In sach
cliy of the metropolitan class there shall
be a board of tire and pollce commisstaners
This ts n distinet provision which can
stund Independent u) the manner of ap-
paintment

Section 167 relates mainly 40 the appoint-
ment of members of the boatd by the gov-
ernor, and s within the déclsion of the su-
preme court In the Moores cpse

Sectlon 168 prohiibits the appointment of
persons engaged In certaln Kinds of busl-
ness and under the Intimation of the court
is probably vold

Sootlon 188 relates to the powers nnd
duties of the board and Is clearly within

Wi

purpone of the

Was

the decision of the supreme court In the
Moores caso, which recoguizes In  terms
thint the lawmaking body may properly

make and prescribe rulea (o ald the people
of & metropolitan ity In the exerciss of the
right to mulintaln n fire and pollee depart-
ment

Bectlion 170 provides that the chlef »f
ollee shall be subject to the orders of the
ward of Fire and Police Commissioners.
Sectlon 187 wuthorizes the Hoard of Flire

und Pollee Commissioners to create the
police rellef fund.
Secuion IS8 provides that the Fire and

Pove Commissioners ahall be trustees of
the poliee rellef fund and shall invest the
wine from time to thme,

Sectlon 180 provides for the disbursement
of pollee rellef fund under such rules aiul
regulations as shall be approved by the
Board of Fire and Polléd Commissioners.

Probable Effect of Declsion.

If the blunderbuss of counsel for plaintift
Is really loaded It would knock out each and
all of the teregoing provisions and would
practically overrule the supreme coidrt

Naot only this, but the consequences would
be generally disastrous

The officera and men of the fire and pollce
departments would proetically bhe without
contral or digcipline, The proviglons of law
relating to the park board would alsn be
vold, h o pdmitted that the Judges, under
the dectslon In the Moores case, have o
right to appoint the members of the park
board

The provigion relating to their appolnt-
ment by the district judges, ke the pro-
vision relating to the appolntment of the
members of the Board of Fire ands Pollee
Commiaslioners, 18 vold. 11 such provision
in the Intier ense were the Inducoment for
the passage of the other provisions relat-
Ing to the same subjeet, then (t would he
equally so In the park board case. As A
necesgary resalt the authorlty of the park
commissioners to designate lands for Hark.
parkway and boulevard rurp-uu-n would not
exist: the Issue of park Donds would be une
anthorized, and the right to remove the
superintendent of parks or other park ou-
cials or employea would not exist.

BOARD PROMISES MEN PROTECTION,

Instructs Pollee Foree to Prevent Fire
Chief from Assaniting Men,
Chief Redoll's snlary has been reduced
from $2,000 to $2,000 a year and the chief
of police has been (nstructed to protect
the men of the fire department from as-
sault by Redell at fires, engine houses and

other places.

At & special meeting of the Board of Fire
and Pollce Commissioners last night, with
Mayor Moores presiding, and all of the
members present, the following resolution
wie Introduced by Commissioner Kennedy
and unanimously adopted

Whereas, Certaln charges and specifica-
tlons have been flled with the Board of
Fire and Pollee Commissioners of the City
of Omoha charging Chisf Redell with
brutul, tyrannical and overbearing conduct
townrd the oMcers and mon of the fAre de-
partment of sald elty, and that without
cause he hos used obscene, abusive, pro-
fione and threatening Innguage toward sild
offfears and men and has also uked personal
violence upon and toward them, whereby
they have been humillated and injured in
perron and feellngs, and by reason of thelr
drend and fenr of sdld Redell and of un-
nbusge and violence on
them, a number of sald
men huve becomae great) In=
capacitated to do effective and efMelent
work at fires ocourring In sald coity. and

Wherens, The honorable Les Estelle, a
fudge of the distriet court, hax seen proper
to legue on order of Injunction restraining

'd from hearing or
e or removing or
and

slgned by elghty-
fire department has
been ted with the sild bourd asking for
the removal of sald chief for thelr self-
rrnn-u tlon and the good of the fire service
W reason of his tyrunny and brotal troat-

s part toward
oMeers nndd

sald charg
Redell,
wiition

the

coneliloring

suspending sald
Whereas, A

ane memhbhers o

ment of the offlcers and men of sald de-
partment, and
Whereas, 1'nder sald arder of Judge

Estelle no metlon cun properly he taken by
this honrd with reference to sald churges
or the removal or suspension of sald chiet
until safd arder Is reversed by the supreme
court, and

Wherans, Until such reversal |s obtained
the oMeers and men of the gald fire Ae-
partment are entitied to protection againat

unjustifiahle assauits and injury by sald
Redell; therefore, be It
Resalved, by the Noard of Fire and Pallee

Commissionars of the Clty of Omaha, That
the offleers and members of the fire depart-
ment of the Clity of Omalin, o far as
possible, nvold any controversy or popfilot
with sald Redell and eontinue to render the
mosi efMiclent service posaible In the pros
tection of property from fire and In the
chare und management of the property of
snld department

The chief af pollee 1s hersby required tn
give to sald oMeers and men all protestion
posgible In the dischargs of their dutles ot
fires and at engine houses and other places
ngainst unlowful anseaults upon them by
#suld Redell, and bhe It further

Resolved, That a copy of these resniu-
tions be furnished by the clerk of thin
bonrd to ench member of the fire dopart.
ment and also to the chilef of pollce and a
o :‘T therenf be posted In ench of the
engine houses of the clty

Cuitn Down His Salary.

After the adoption of this resolution It
was suggested that as the salry of the
chief of pullce |6 only $2.000, the compensa -
tion of the chief of the fire department
should ba reduced to a simliar Agure. Com

wmissioner Heafey prepared the followiug

BOTH SIDES OF THE FIRE BOARD CASE PRESENTED

revojution, wina
ndopted

Resolved, Thiat the salary of the
the fire department be and horeby |8
pt 2.0 per annum, payvable monthly,
thnt the salary of the aasistant chlef
fire department be and hereby is fAxed at
$1,800 per pnnum, payiable monthly, and that
the rule relnting to salaries He and hereby
I changed and modified accordingly

Fred L Bugbee of truck Noo 4 filed new
charges agalnst Chief Redell, (o which he
apecified that the c¢hief aseaulted him at a
fire at 2213 Dewey avenue early last SBatur-
day morping. Pugbes declares that Hedell
without cause or provocation, grabbed him
by the neck, choked him vielously, tore his
ecoat eollar and then ordered him away [rom
the fire.

It was resolved to defer mctlon on the
Bugbee charges until the right of the board
to hear apd consider the same han been
determined by the supreme coyrt

which unanimously

vhief of
fixed
na

HOT AIR WEALTH STORIES
Herman Konntze Denlen SMory  of
Omahn Srike In Tesan
ol

Herman Kountze has returded from a
trlp to the Texns oil Nelds and denounces
a4 o fabrication the report thiat he has
realized any profits from the recent dis-
coveries near Beaumont. He says:

“Three companles o which I am loter-
eeted own constderable land In that part
of Texas. The property of the Texas Land
and Cattle company Is mostly rice Iand;
that of the Eabine Pnss Land and Improve-
ment company conslsts lo part of the site
of the town of Sablue Pass and land sur-
rounding that town., This Innd Is within
twenty-five milea of the recent discoveries
and {s belleved to contaln eoll. | went
down there in consequence of the recent
oll diacoveries to look over the siluation
1 found that all of the oll discovered wo
tar is confloed to an aren of probably 1256
aores and that while much prospecting has
been done and s belng done tn other parts
of what is belloved to be the district none
of the wells huve prodwuced oll

“Our company has bad many offers from
proepectors who desire to develop the land,
bui w0 far we have made no contracts,
We mav leane a part of the land and will
probably develop some of the ground on
our own account, but so far we have
formed no definite plans. I learned, with
surprise, that it was reported in Omaha
that Mr, Crelghton and Mr., McShane had
made a large amount of money In ofl lands
In Texas in the Inst few weeks, 1 asked
Mr. Creighton about it today and he said
that there was not A word of truth In the
report, an | expect it was on a par with
the one respecting our compnany.

“Many thousands of acres have changed
bands wt fabulous prices and somes of the
people have pald more than they can ever
get out. At the same time the discovery
is n good thing for that part of the state
and will have a considerable influence in
its commerce. The oil is now beiog shipped
for fuel, as there are no refineries at
which it could be prepared for illuminat-
Ing purposes, although it 18 claimed that
the oil Is of a quality which could he
profitably refined.*

Cholera Morhus 0 Dangerons Diseasc,

In many Instances attacks of cholera
morbus terminate fatally before medicine
can be procured or a physician summaonad.
The anfe way Is to keep at hand a rellable
medicine for use in such cases. For this
purpose there {8 nothing so sure as Cham-

berinin's Colle, Cholera and Diarrhoea
Remedy. W. E. Bosworth of Lafayette,
Alabama, savs: “In June, 16, 1 had a

serious attack of cholera morbus and one
dose of Chamberiain’'s Colie, Cholera and
Diarrhoea Remedy gave me relief in fif.
teen minutes.'” For sale by all drugglots,

VOCAL RECITAL AT BELLEVUE

Pleasing Feature of Ceremonies Con-
nected with Annual Come
mencement,

The recital of the vocal department of
Bellevue college, in connection with the
ceremonies of the eighteenth annual com-
mencoment week of that institution, was
yvosterday afternoon, under the direotion of
Thomas J. Kelly, vocal instruoctor

The first pert of the program was de-
voted to the pupils of the departiment, the
program opening with “The Rosary' of
Ethelbert Nevin, sung by Miss Fingade,
The second number, by Miss Xallstrom,
was "“The Swallows,” by Frederick Cowen.
Migs Stutsman rendered a double number,
“Sweetheart,” by Frank Lynes, and “"Were
1 a Star,”” by Charles B. Hawley. The first
half elosed with Reginald de Koven's "My
Hame is Whaur the Heathor nlonmn.".nung
by Miss Mary Kerr.

The second part of the program presented
representative songs, sung by Mr. Kelly,
{ncluding an arla from the oratorlo, ‘Sam-

son,” “Du bis wie eine Blume,” Ruben-
stein, “Drink to Me Only With Thine
Eyes,'" a chansonette, “'Dites-mol,”" by
Nevin, and an Irish folk-song, “'Over
Here.” Mrs. Kelly song three songs:
“Dear, When 1 Gaze Into Thine Eyes,'
Bendemeer's "Stream* and I Know a

Place Where the Sun I8 Like (Gold." The
program closed with the sloging of Francis
Allitson’'s “'Song of Thanksglving," by Mr.
Kelly.

Nothing equal to Prickly Ash Bitters for
removing that sluggish, billous fecling, so

common In hol weather, It creates
strength, vigor, appetite and cheerful
spirite.

DANIELS COME TO JUDGMENT

Silz Omaha Law Students Acquit Them-
selves Honornbly and Are
Admitied to the Dur,

A class of sik Omaha law students has
just undergone the ordeal before the State
Examining boatd and has been authorized
to practice at the Nobraska bar. The suc-
censful aspiranta are John G. Kuhn, 0. €.
Wilson, C. J. Backus, M. P. Goodrich, H.
G. Wernimont and O. E. Johuson The
young lawyers will open offices In this
ecity, where they bave wslready become
known

in serving their apprenticeship.

Don't take the Weak, walery
preparation represanted ta ba
Ll il 2

‘s HEiract  They oft
num'.md” .le’l%;l ” which frr :: 1;
iin and, Take InI:g sllv, ::. : d:a:_i-z J:-:an;:.
L4 .
::: '.II : E!.:u od ‘I.mtm eoclosed 1o
uil wrappers.
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RENOVATOR Invigorates and renovates tha
aznum; purifies sud eariohes the blood; cures
e worst dyspepsis, constipation, hesdaches,
dverand kidoeys. 250 and A1, atdrugglsts Froe

sdvice sample and book. H

Dr. B J ey, Saratogs, N.Y

Renovato

{s a bottle of that sparkling
and delicious beverage,

OHEMIAN

“King of all Bottied Boers.*
It is the best of table beers—whole-
some and lnsplrlnf. Possesses the
true hop flavor, an ideal tonic
and appetizer.

Order Prom

C. R. ."’ Omaha.
e gl A o L e 3

Never Sold in PDulk*
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President McKinley's |

CHOICE of ROUTES
—PUTS—

Union Pacific Firston List |

After full arrangements had
been made to return another way
the head of the Federal Govern.
ment changed all plans by select-
ing the Union Pacific for Mrs Me-
Kinley's homeward journey, thus
placing his official seal of approv-
al on the Union Pacific as the
quickest, safest and most com.
fortable route between the Atlan-
tic and Pacific Coasts,

STUDY THE MAP

“Hottled at the Brewery Only,

UNION

The
Greater
Union
Pacific
Railroad

MAR OF UNION PACTNC RAILACAD
ANE CONNLETIONS
L8 aNBTLEN

New City Ticket Office,1324 Farnam. Tel. 316

Union Station 10th and Marcy, Tel. 629,

Pan-American
Exposition

at Buffalo affords an excel-
lent opportunity to visit the
East.

Niagara IFFalls, The Thou-

! sand Islands, the Adiron-
['mgm” dacks, and many other
| charming resorts are within

short distances from Buffalo
and can be easily reached by
lake or rail.

Low rates to Buffalo, via
the Burlington Route, are
now in effect. Ask about
them.

———

BURLINGTONSTATION,
10th and Mason Sts.
Telephone 128,

TICKET OFFICE,
1502 Farnam St.
Telephone 250,

| Its Reputation is Built
| on a Firm Foundation

The
Bee
Building

— e

.'?.

Architectural
Beauty.

Fireproof
Construction.

Perfect
Ventilation.

No Dark

Offices.

Ablalu;c
Cleanliness.

M Hours
Electric Light.

All Night
Elevators.

Satisfactory Perfect
Janitor Service,|Heating Service.

REASONABLE
RENTS.

COURTEOUS
SERVICE.

THE BEST

I OFFICE NEIGHBORHOOD.

“Omaha’s Best Office Building”
R. C. Peters & Co,,

Rental Agents.

GROUND FLOOR,
BEE BUILDING.




