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MANDANUS WILL NOT ISSUE

_—

Decigion in the Platte Oannl Casze by a
Bano of District Judges,

—_—

UNANIMCUS AS TO THE MAIN POINI

Differ mn to Conatitutionality of the Law
and Other Fentares—Oplnlons of
the Three—Case tioea to
the Supremes Court,

The Accislon of the Astriet court
the writ of mandamus aguinst the county
commisnionoers to eompel them to call a sape
elal elpction for votlug honds to ald in the
construction of the FPlatte canal was ren
dered yosterday by a bane of thres Julges

Long bafore 10 o'elock, the hour wet for
rendering the court's opinlon, the court
room wasn crowded with prominent eltlzens
the erowd of listeners out down
into the hall, while every avallable space in
the room wis taken by the timo Judges Am-
brose, InifMe and Koysor had taken thely
Beults, Bich of the Judges deltvorsd ear
fully propared opinions, tho decisions belng
rend in the grder numed

On one peint the court was uninimous
Before commeneing the reafding of his opin
lon, Judge Ambrose atated thot (b was th
unanimous view of the court that the manda
mus should not lesue.

Juidge Ambrose, before whom the case was
originally brought, anid who had invited the
othor Judges to sit with hlm, overruled the
canal law In all particulars, holding it wn
conktitutional as to the right of the jJudges
to appaint eanal trustees and halding that
the trustecs wore counly officers and shouwld
ba eleeted, not appointed,

Both af the other jJudges refused to hold
that the law was unconstitutiopal, Judge
DuMe taking the wview that as the commis-
sloners had a diseretion as o the amount of
bonds to be lssued, It would be useless to
compel them to net, as they could by mak ng
the lssue small, ooullify the law, and Judge
Keysor holding that the better practioe would
be to deny the writ and so get the con-
stitutionnl questions squarely before the si-
preme court, as 1L might be a question, i
the writ was allowed, as to what steps conld
be taken to get the matter before the court

OPFINION OF JUDGE AMBROSE.

Judge Ambrose's opinlon was as follows,

This Is an application for the lssuance of a
writ of mandamun to corhpel the respondent,
the eounty of Douglas, oall an
and subinft the guestion of vollng bonds to
ald In the constructlon of the Platte river
canal, under and by virtue of an aet passed
and approved at the last sess on of the legis-
lature of this state,

It Ia allegod In the application for the writ
that a proper petition was presented to the
Board of County Commissioners, signed by

denying

extending

o

the requisite number of legal voters, and
that the county commilssloners refused to
call such election, alloging among othoer !

things that the aet (0 question was unconstl-
tutional.

The respondent has fully anawered and has
dinclosed to the court the pertion which was
preseited to the board, asking that an elec-
tlon be called, as provided for by the terms of
sald act.

In addition to the answer of the reapondent,
various taxpayers sought the
the court to be allowed to intervens,
were granted the privilege, and have filed
nnswers, or politions of Interventlon, alleging
viarious grounds as to why the writ should
not lssue; the same grounds substantialiy
wlog allegod and averred by the proper re-
spondents,

One taxpayer Intervensd by way of de-
murrer, and he, too. =dises the same Qs
tions sought to ba ralsed by the county at-
torney, and the proper county authoritles as
to why the writ should not Issue as prayed,
And, o the firsl instance, It
to dispose of the question of intervention.

INTERVENORS GO OUT OF COURT.

The prine pal ground by which it is sought
upon the part of taxpayers to Intervene is
that the counly commissloners collusively

permission of |
and |

|

—

the property shall be purchased, are all ex-
clusively within the contral of this corpora-
tiop thus ereatasd

Doos thin set then amend any of the
previvusly existing Taws relating to counties,
countly alfales or coanty reventes?

Is the act undir consideprarinn an amends
raent of (he sections to wlhich reference lhas
jnst Leosn made?

They are not referrad to in tho ant.  These
stellons are not changsd by the terms of the
dct, nor the provirions confiiciing with the
act In question are not repealed.

Is the ecounty of [Douglas a benzfelary
ander the act In guestion? Te It in fact, the
owner of this canal, and of the reventies
derived from (t; and  responsible for e
proper construction, malutenance and con-
duet ?

If it 1s not, then it has no anthority what-
over to Issue Lopds for its construction. 1f
It is bapneficlally Interested In this projeot,

| thien doox not the provisiona of the law In

rolation to the econduct, the purchase of
proporty neceasary for Ita construction, the
payment or auditing of ail the pccolints con-
porning the recolpts and expenditures of this
cannl, morfously confiict with the provisions
of the statutes to which reference has Just
been made? Does it not take out of the
power of the county board, to make all con-
tracta and to do all other acts In relation to
the property and concerns of the county?

If 1t does, and can In any measurs be con-
sidered an amendment of the provision re-
ferred to, then It must fall, because the act
In question Jdoes not comply Wwith pro-
vislone of th® conatitution In relation ta the
gltering or amending of previously cnacted
stnliteas

The nct I question creates a new and in-
depenident corporate hody, carved out of a
previously existing corporation. This new
porporate body Ik o county agency, or It Is
nothing; and It In Invested with power over
revennes derived from the Investment of
rounty funds, and paymont from such funds
for proporty, which property belongs to the
connty of Douglas, and divests the prior
eorporation of all power of Invedtment of
such funds, or the control of auch county
property, without In the least degree seek-
Ing to amend existing statutes. Thix mode
of legislation cannot o my judgment be up
held

POWER TAKEN FROM THE PEOPLE.

The next question I wish to consider =
Have the jJudges of the district court the
constitutional power to appoint the trustees
named in this act. and who, when appointed
become nn organized hbody corporate, pos-
sossed with the full powers of corporations
as known to the law? These trustees, when
thoy shall have been named, and shall have
fMilly organized the corporation erented by
this act, stand in the relation of directors to
nny publie vorpormtion,

The entity, the corporation itsalf. eannot
act except through the legialative capacity
and power of the individual members of the
board of trustees. The people of the county
of Douglas In relation to this corporate body
thus ereated, stand in the relation of stock

| holders to an ordinary publie or private cor-

elactlon |

{ of this county .

may he well |

admit in thelr response to the application for |

the writ that the petition
2,500 and more legnl vaters
wis o proper petition.,
venlng allege that It was nol a proper poti-
thon, for the reason that the petition ltself
upon s face sought to locate the route and
establish the terminl of the proposed canal,
while by the terms of the act [tsell that
power rested with the trustees created wn-
der the nct, The petition, as presonted to the
connty board fs attachd to, and made a part
of the answer of one of the respondent
county commlssionera and is fully before
the eourt, Its effect, and whether or not
It was a proper petition, Is thus presented (o
the court for its determination; and it fa
not competent for taxpayers in an applica-
tion of this nature o intervene on the'r
own behalf, unless they can allege and wub-

Hlgned
of the

lIY the
county

stantinte by evideénce that the respondents
are eolluding with the relutor, 80 as o
prevent n full hearing of ecach and every

question that shall be presented. Each and
overy queastion In this case, as presented or
attempted o be presented by elther one of the
Intervenors s fully presented by the answer
of the several respondents who ars properly
before the court, While 1 have listened with
great attent on and have recelved very proat
ald and benefit by the argument of connsel
for and on bohall of the several interven-
ors, yet I am constralned to say that the
Inteérvanors, as such, have no right to be
heard in gotions of this kind under the plead-
fnge a8 in this case; and the intervenors will
be dismissed,
DEFECTS OF THE LAW.

Procesding now to a conslderation of the
questions  involved In this
remark that the prineciplos involved are of
very great importance, and have besen ably
argued by eounsel npon either side and have
besn presented after groat research,

The questions presented are:

First—That the act in controversy ls un-
constitutional becaus: [t provides that the
judgea of the distriet court shaill appoint the
Ave trustecs, and that such trustees, when ap-
pointed, or as created by the act, are county
officers, and that the constitution provides
that such county officers ahall be clegted by
the people.

Second-
fective, In

That the title to sald act Is
that it containa more than
subject, and the subject of the act s not
elearly expressed In its title; and that the
act undertakes to amend or repsal, or, In
effoct, atiends or repeals previously existing
Iaws, and does not contain the section or wee-
tions »0 amended, and the sectlion or
pections so amended ags not repealed
Third—HBecause 1L I8 special legislation, in

le.
one

that It delegates to any ond ecounty having |
A population of not l2#s than 125,000 |n-
habitants, the right of putiing Inte opera-

tion, or of determining when shall be opera-
tive, a statute virtually affecting the righta
and privileges of the entire people of the
state; and that it granis o only one counly
In the state, or to a corporation created by
tha act, special and exclusive privileges and
franchises,

Faurth—RBecause It creales a
known as the Board of Canal
Douglax county, Nebraska

rorporalion
Trusteta of

Fifth—That It makes party afliation a
gualifiontion for office.

Slxth—That it gives the canal trustees
named in the acet & lHie tenurs of oMon, In
that there s no lHmitatlon on the term of
those appointed or reappointad, after the ex-
piration of the terms of those frst ap-
puinted,

Ssventh—Because It provides for taking

private property under the guise of taxation
far other than a public purpose

COUNTY NOTHING TO EAY.
It will be seen that thére is created by
this act of the legislature a corporation

wiiieh has unlimited power and control over
all foances relating o this project, and that
the county of Dougles, which It s confess:d
s the only county In which the project can
be operative, haa nothing to say in relstion
to the matter whateveér, except that the
eounty shall provide the nec ssary fuuds in
the frst instance within the taxable limit
of the county for Lhe carrying out of the
purpeses of this act. Every dollar expended,
the way It shall be expendsd, for what pur-

It shall be expended, at what prices
r'm shall be purchased, and where

The taxpayers Inter- |

|
|
I

application 1]

I
l

poration, This board is possessed of most
extraordinary power., It has the power of
expenditure of more money than the Board
of County Commlasloners would have for
twenty years to come. It has the control
of n great soheme, If successiul, 1t has the
entire management and manipulation of the
gropgtest politieal foree and agency whleh
the stute of Nebraska hnas ever created, and
It would seom as though stockholdera, suech
e the legal voters and taxpayers of Douglas
county are In relation to thig gcheme, onght
to be possessed of sufficlent capacity and
power to enable them to select the men to
whose management, custody and control thay
are willing to entrust this vast expenditure
of money, and this vast political machine
and power. These canal trustees, acting in
thelr capacity of directors of the corparation,
have the entire control, power and dominion
over this whole subject: and the Judges of
the distriet court of Douglas county alone
are clothed with the power of setting in
motion this mighty engine and force, The
aeven men occupylng the pesition of julges
of the district court of the Fourth Judicia)
district of Nebraska are not the jJudges
nlone of Douglas county, but they are the
Judges owing thelr seats to the elective
franchises of the legal votera of the four
countles composing the distriet, some of
whom are not restdents of the eounty and
have no finaneial or personal interest other
than the other citizens of the state at large
have In the private concerns and Ipterest
When we shall meet to ap-
point them we are to examine and ses who
are the most fitting men out of o number
of applieations, not alone according to their
financial or business sagacity, hut accord
ing to their pelitical proclivities, The test
must be with ts: Who are the two bost men
who are republicans?  Who are the two bost
men who label themselves demoernts? Who
I8 the one best man who 18 labeled a popu-
list? We can appolnt no more from each
political party. The three political parties
Just pamed, und in the order in which they
are named, are recogidzod in this state as
the controlling political foree. No man has
yet been heard to say that the exercise of
this power thus rconferred upon us, and
which must necessarily be exercised In this
fashion, is a judicial power, but it is con-
reiled to be a politieal power.

WHY JUDGES WERE SELECTRD.

Irrespective of decisiona, it belng eoncsded,
and rightfully so, that the power which the
Judges are caled upon to exercise ls a pokitl-
cal power, and not a judictal one, anl echn-
ceding the full foree of the argument by
coutisel for the relators that political power
Is vestal wholly within the legislative body,
and that they may dolégate to any person or
bady tho power of appointment, yet the per-
son or body upon whom this delegated power
i loiposed must be such a person ar body as
is competent and exercise the function which
the act in question Imposes upon t!

The judges of this distriet are selseted, not
becauss of the individuals occupying the
position as Judges, but simply because they
are Jnlges, and are delegated to exercise as
judges the political power of making the ap-
pointments in question.

The Judges of this court exernlse, It is
true, in some Instances lglslative power, such
ay the makiog of rules and regulations for
the government of the court, the appolntment
of balliffs and reporters, Upon the other
hand the legisiature In the allowance of a
claim, In the punishment of thase In con-
tempt of its rightful orders and directions,
exerclses In a sense Judiclal power The
executive In granting lelters of extradition
of eriminals, In the calling of un extraordinary
session of the legisiature, and In many Jke
instances exercises also judicial power. Yet
guch judicial power thus exercised hy the
legislature, or the executive, as well as such
legislative power exercised by the court in
the way indicated, as only and solely exercised
to such a limited extent an may be necossary
for the purpose of carrving into effect thelr
own individoal powers, ax expressly delegated
to them by the very terms of the constitu-
tion,

No man bas yel had the temerity to say
that the execullve may repder a4 Judicial
Judgment, or that the leglslatnre may over-
turn 4 Anal decres pronouncd by the highest
court in the state. By the wvery genlus of
the organization of these separate depart-
ments, nelther has the power to axerciss the
cuntrol ~over the subject matter with which
vach department s Individually and separately
endowed,

LEGISLATURE WENT TOO FAR.

Ag [a sald by Alexander Hamilion, 81 Fed-
erallst, page 325, sixth editlen “The mem-
bers of the legistature will rarely be chosen
with a view to those qualificatiyns which fit
men [or the statlons of judges, and as, on
this account, there will be great reason to
apprehend all the [l consequences of defective
Information, o on aceount of the npatural
propenalty of such bodies to party divisions
there will be no less reason to fear that the
pestilential breath of faction may polson the
fountain of Justioe Ths habit of being mar-
shalled on opposite =ides will ba too apt to
stifle’ the voles, both of law and equity.”™
Apply this expression of the use of judicial
power by a legislative body to the exerclse of
legislative power by a judicial body, and ths
pnalogy will be complete, The use of this
language s not saying as to what the judi-
cial body clothed with this power of politieal
appaintment would probably do, but the only
test Is what might bs done Shall It be
sald In time to come that the judicisl de-
partment of this state, récognizing the un-
hmived control of the legialative department
gver the passage of laws, a8 they niust, that
bocuuse the leglsiniure has seen At to confer
political power upon the judiclal depariment
that theretore we will exercise L It we
have the power to exercise political power at
all we have the power 10 exercise entire
politieal power. There can be no lmit to
the power thus possessed by the judiclary,

Can it be doubted that when the constl-
tution clothed the senale and house of ropre-

‘ by

|

1

| power of our own departments, that the view

.

THE OMAMA DAILY BEE—=SUNDAY., JUNE 9. 1895.

N. B.

Just as fast as one bargain is sold out we have another ready to take its place.
will be sacrificed this weck.

store every day last week and you have heard them speak of the extraordinary bargains they got.

——

F

L}

LLCONER

We now cnter upon the SCCOI](I W(‘.‘Ck of our

GREAT JUNE CASH SALE.

We will offer even greater values than last,

Many new and

You all know what crowds

choice goods
attended our

Prices will be

lower than they were ever know to be before and that too on the very choicest and most desirable goods to be found

anywhere.

Values such as these cannot be found elsewhere.

We want to see our store jammed full of people all day tomorrow and these are the prices to do it.

Silks!
Silks!

Bengaline Silks
at 25¢ Yard.
In shades of drab, navy, myrile,

canary, hellotrope and black, actual
calue Hbe, Monday at

25c¢.

Cheney  Brosa'  24.Inch
China Silks, worth $1.00, at

50c¢.

Printed

Blick  Armure Sille, the $1.00 gual=
Ity for
50c¢
Faney striped Taffeta Silks, very

dosirable for waists, the $1.00 qual-

Ity for
69c

Colored figured Alma Satin Surah
and Taffota Stlk, actually worth $1.00,

50c¢

Colored, atriped and figured Satin
Burah Silks. in amall, neat designs,
regularly sold at $1.00, at

37:¢c

Colored
Dress
Goods
Imported

Challies, 33¢

ANl our French Challls that s=old
at 46c and H0e on sale now at 33e,

Sik finish Henrletta, Hte.

All our best Henriettas, 46 Inches
wide, that sold at Tic and $1.00, all
shades, Monday at 50c.

o0 pleces new Novelty Dress Goods,
marked to sall at G0¢ and 75¢, now I
2hn yard,

Wrappers at 68¢

Waorth $1.25 nnd $1.50, Monday
we place 50 dozen of our best plain
and trimmed Wrappers, that have
been =elliug at $1.25 and $1.80, on
salo ut 68e¢ ecach. We have over 100
different patterns in challis, prints
and ginghams, some pliain and some
trimmaed with faney Lradd and lace.
This i+ a great sncrifios, bhut cost cutls
no figure in this sale

Shirt Waists, 48c

Worth up to $LG0 All «of
Shirt Walsts that sold up to §1.050
ench go on sale Monday ot 48¢ each,
Among these are white lawn waists,
checks, stripes gnd many new
nigns in percales and glngham, We
expect to sell every walst In thiy
lot Monday, as . Is the greates
bargain we have ever olfered,

our

Ladies’
and Gents’
Furnishings.

Suspenders, 10¢

Cents gilt trimmed elnstic cord end
summer welght suspenders, in black,
blues, modium and light at
19¢ per pale; regular price 36c,

ghades,

Four-in-Hand
Wash Ties, 19c.

Ladies’ and gents' new French
crystal  weave, also  modras  and
zaphyr cloth, Wash 4-in-hand Tles at
1%¢ each; regular price 30e.

Ladies’ Hose, 37 !c.

Ladies’ Hle quality Hermsdor! fast
black Hose, double soles, hecls and
toes, at 3Tl%e per palr, 2 pairs for

Misses’ Hose, 8ic.
Misges' 16c quility fine ribbed

fast hlack Hose, In slzes 6 to 9%, at
SLe per palr, 3 palrs for 2be.

Linings-

Yard wide Perealines, for . walst
and skirt linings, black and all col-
ors, 10c yard for the 15¢ quality.

Fancy walst linings, 1o yard for
the 200 and 2Gc quallties,

Bedspreads

100 extra heavy Marnellles po
Dedspronds, rogular price $1.26,

85c.
Tablecloths

200 double domnsk
¢oths, 2 vards by 24,
$3.75, for this sale,

$1.08

600 hemstitched Scouarfs,
linen, stamped In the
regular price The, for this sale

Oc,

tern
for

pattern Table-
regular price

all
sty ley,

20x564,
Iatest

Millinery
Dept

Monday morning we will place on
sale 100 eholce Trimmed Hats for
$1.98 each, worth from $5.00 up,
These are the grandest bargains ever
offered,

Black
Goods

At 37%c.

Btorm Serge, All wool
all wool Imperial Twill,
all wool Nuna' Velling, all wool fig-
tired Tamine, all wool black Novelty
Waoaved, elp,, d6, 40 ul 48
Inches wide, sold at 6Gbe, and
she, all go Monday st

37:¢ a Yard.

All wool
Alhatross,

ole,,

an

Sunbonuets, 20¢

A new novelly in Infants’ Sun Bons
nete, just fn, white and colord; make

the little ones happy; I8 a groat
fad,
White Dresses, 48c¢.

Tomorrow we olose a line of in-
fants' White Drestes, a new, beautiful
goods, nleely trlimmed, actually worth
to $1.00; we start them lor 480,

Sun Umbrellas, O8¢

100 Sun Umbrellas, an extra guals
ity, good for sun or rain, rogular
price $1.00; we start them for 98¢,

New Laces,
New Veilings,
New Ribbons

sentntives with leglslative power that it InA!
vested them with all legislative power? Can |
it be doubted that when the constitution pra- |
viled that judicial powess should be vested in
the supreme court and district courts, and
such other Inferlor courts, ete,, that 1hs-rr.‘1:y
all judiclal power was thus In\'cslr-_-i‘.' No
sine person can for a moment doubt that |
there was an absolute prohibition against |
the legislature exercising judicial power, or
tlut the judiclary should exercise leglslative
for stirmative words vesting power

power, |
under a constitution are construgd as pro-
hibiting the exerclse of the power Liv all
other departments,'”” Says Chief Justies

Marshnll Mabury against  Madigon, 1

Creuel.
AFTER A CAREFUL RESEARCH.

As iz sald 1n the care of Taylor agalnst
Place, supra 354, “We should never dream
that the assumption of the legislative powers
the judlciary or the exeoutive could be
eonstitutional simply becanse these branches
of the government ari too powerless 19 sue-
ceszfully usurp them. It is only bacause the
legislative body of 4 state 15 powerful hoth In |
numbers ani influgnce of members, because |
it holds the purse, and under our consti-
tution appoints as weéll up pays; because
from these sources of power, to borrow the
similes of Madison, its ambition becomes en-
terprising, #o that it everyswhere extends the
sphere of its activity and draws all power
into its impetuous vortex; in fine, it is only
because it a0 much needs constitutional con-
trol that the doubt ariges whether the con-
stitution does control it

sShull we by reason of our ambition, which
has become enterpriaing, extend the “‘sphere
of our activity until it shall be thrown Into
the ‘lmpetuous vortex’' of politieal contention
so graphieally deseribed by Madison, end droj
the robes of judlelal erming for the politieal
sealpel? Ag for mygell 1 can only answer,
we are not epdowed by the constitution with
any such functions. Upon the contrary we are
prohibited.”

have thus carefully and fally gone over
the prineciples as well as puthorities which
seenm to bear upon the guestions of legislative
and judicial power, baing ot all times soliel
tous that upon o important a embject and
ona in which Is asserted the constitutional

i

fhus expressed should be made as plain ar
possible, It is 4 matter of great delicacy
assert the jurisdiction of this department of
thie government contrary to the viewa ex-
preszed by the legialative will in the act be-
fore us. But in a case so clear from doubt as
ia this 1 should be equally unworthy of the
post of duty In which I am placel by the
sonstitution if 1 swerved from the duty which
that post placed upon me elther from a wan!
of atfention to or a Just sense of the rights
before me or oppressed by a false dellcacy in
passing upon a question so full of Importance
to ur as a part of the judicial power of this
judicial district; or from any other cause
No argument has  been overlooked, no

authority unconsidered, but the concluslons
arrived it are based upon the constitution
alone, as 1T have been led to see It and

the writ will be denied.
SOME DEFECTS NOT FATAL.

Judge Dufle read an opinion, stating that
he deemed the objection that existing stal-
utes wera amended in the canal law without
belng referred to, was wWithout merit. Ir |
the canal trustees were created as a corpora
tion then the law did not amend any statute
affecting the ownership of county propoerty.
If county properiy wis placed under the
custody of trusiess then no statute was
amended. He did not think that the fact
that money was to be expended outside of
the county for the coustruction of the canal
was a fatal objection. Works of municipal
improvemen! required the expenditure of
money outside of the munioipality. In |
Walker agninst Cincinnatl, 21 Ohlo, 15, It
was held that a municipality might lssue
bonds for o rallroad. The farther It was
hulit the more beneficlal It became, and so |
of the capal |

he Judge sald that bie recognized the foree
of Judge Ambrose's objections to the ap-|
pointing power of the judges. 11 was n ques- |
tisn of not whether the law was wise or not,
but bhad the Judges the power to appolnt

“1iinols,"” addad the judge, “under & siml.
lar constitutional provislon holds that such
appointive power existy, the constitution giving
the fudges the powsr in addition to coiyipon
law and chancery jurisdiction such ofhes
jurisdiction as the law may provide, This
appointive power may be enjolned by the
lugislature upon the judges as & duty, and |
however unpleasant the duly may be. the
evil effects must be placed on the legislature.
The other argument advanced is that If this
constitutional clause does nol authorize the
leglaluture W give Lhe Judges such & power,
then the mct relating lo the canal commis-
sloners may be construed to designate cer-
tain  individuels, who by virtue of thelr
oficlal position make Lhe appolntment. Sup- |
pose the leglslature sald Lthe seven largost |
taxpayers should mak: the appoluntment and

one of them was a Judge; no one would con-
tend that this woulll invalldate his acts,
“The words In ofr constitution conferring
powers on the courts, together with sueh
other Jurlsdllotion ax the leglslature may
provide, if they are t6 have any meaning at
all, must be applied to something other than
legul or équitable puwers, which are fully
cavered in the opening words of the clause,”
In suppert of this interpretation of the law
the court read from the case of Ieople vs.
Morgan, #0 111, 8. In which the wvalidity
of an act authorizing the district Judges of
Cook county to appoint park commissloners
for a park district created by the towns of

South Chicago, Hyde Park and Lake was
called In question. The court in that case
held that the act merely referred to the

Jjudges as individuals.
COURTS SUHOULD GO SLOW.
Juilge Duffle concludes that the designation
of the seven district Judges in the act called
on theéem to perform no Judicinl or

function. They occupled the same position

| a3 any other cltizen who was offered g Lrust

and the power not belng delegated to them
Ay an offieial duty they could aceept or ra-
Jeet it, and no coerclve power could compel
them to act. “But the failing of the appolnt-
ing power."” he continugd, “would not make
the act unconstitutional, though some other

atops on the part of Lthe legis-
lature may be necessary before the
act of the Ilegislature will become ef:
fectual The appointment of trusters by the

fudges would elther be a duty imposed on tha
Judges under the constitation or the ercation
of & board, and In elther event would be con-
stitutlonal. The large and (ndependent
powers of the trustess, to wlileh objectlon =
made, would only be exércisod by the
sent of th® peopls, Objections nlong
line lack force,  While the people may well
welgh the wisdom of investing five men with
a power and influence never before extended
to public officials In this state, It s not for

this

offtelal |

]II|'|' it canal commissloners, and under the
stale constitution were Incapable of recely-
Ing such n grant of power, He furiher

he presented with a prize immediately upon
hig arrival. The entire day will be devoted
to #ports, There will be 2 ball game, a tug

added that if the judges were competent un- |of war, a three-leggsd race, 100-yard race,

der the constitution, their acts would still
be wold, as the canal commissoners would
be pubilte officers and under the constitution

must be elected In thls he db
‘ Judge DuMe's views, Il hoth those proposi-
thons were true, he did not think it neces-

sarily made the law unconstitutional nor did
he destre to be understood as express ng that
oplnlon. “Whether the law Is constitutional
f unconstitntional, the faet of the Incapahil-
ity of the judges to appoint and that the com-
missioners are public ofcers who shoulid be
elpcted by the people are guMelont reasons for
not granting the writ and for protecting the
teaple from the expense of an election until
the leglslature amends the law,"” he added,
Judge Keysor agreed with Judge Duflie
that n court shoull not declare a law un
constitutionnl unless the exigencies of the
case were such as to make Il necessary in
rder to save the rights of a lithgant before
the court, If this were the only consldera-
tien he woulld declare the law const tutlonal
nnd leave the supreme court to declde the
point. He coneyrred with Judge DuMe in
the oninjon that the expenditure of money
l'hulﬁlflu the county for the oullding of the
canal did not invalldate the act. Hea ton-
curred In the oplilon that If the Judges had
the rght to appolnt commissioners and such
| commissioners were  not public oMoers It

would not be depriving the people of the
right of self-government for the reason that
the people. if they saw fit to vote the

| bonds, thereby approved the act of the legls-

| Iature and by their vote ratified the ap
| peintment and made the act their own, as
| though they had eleoteéd the commisslonors,
|

The Judge Aid not think that this act was
Invalidated by the provismon that the ap-
pointment of commissionera should be made
| from different politieal parties He adoptad
| the reascning of Judge Duffie in thiy par-
tieular

“It I8 apparent,' sald Judge Keysar, that

the court to step hetween them and their | he questions ralsed in this case are vory
cholen.” Referring to the proviglon that ]Irn;u)rt:ml to the people of tha county and
not more than two trustées could be selectsd | the conrt Is fully adviged from. the arigu

fromn one political party the court called at-
tention to the constitutional elavse that 1
religious test should be made for office ne
baing the only inhibition &s to qualifications
for office In Nebraskn. Politieal’ qualifica-
tions were required respecting the Board of
Pire and Polles Commissionors and the su-
préeme court commission. The canal trus-
tees aré public officers in a certain sense
added the judge, it ks argued that they are
mer? trustees or agents of a carporation cre-
ated by the legislature for the purpose of
taking and holding the title, for public uss,
of coertaln lands to be used for canal pur-
poses; that they are a quasi public authority
belonging to the municipality of Douglas
countly. The leginlature seems o have been
particular in wording this act to divest the
canal trustees of all political and govern-
mental authority, They are restricted te
the maintenance, repalr, management and
ponstruction of the canal The only delinl-
tlon applicable to show that they are public
ofMicers Is that they are pald from tha public
troasury,"” The Judge held, thersfore, that
they do not fall within the constitutional
meuning of county “offigers. The court In
expliining his views on these gquestions sald
he belleved it the duty of the judi y
give any reasonable act of the legislative
department of full fores
the wisdom of the distriet court In declaring
an acl uwnconstitutional, except In cases of
emergency where theé personal or property
rights of an Individuyal, would be invaded
Henee, the constitutlansl question should b
referrad to the supreme court, While
lieving the act constitutiones he was of the
opinlon that the writ-should not issue.  He
iid not think a court) ghould make an order
it npould hot enforos. The act left Lo thi
gounly commissionera full authority to de-
terming the amount of bonds to be voled on
and thelr discretion Yo' be governed by the
courts They could pullity the whole act
by l=suing a simall ¥ddint of bonds,
KEYSOR'S VERSION OF THE LAW,
Judge Keysor stuied that afler an ex-
amination of the authorities he alzo had con
cluded that the petitlun should be d amissed

bip-

for the reasons stated by Judge Anibross
He 4id not colneide with Judge Ambrose in
the view that the law was unconstitutional

becauss it sought to amend former acts re-
lating 10 the powers of the COutly corniie-
sloners over the publle funds of the county
He agreed with Judge fufe In his consteyg

vop on thie point and also in his opinion Lhat

the extraordinary wrig prayoed for ilil nol
bs granted for the resson that i

tlon reposed " In the county comnlsslonyrs
would enabile them If they saw ML, 16 practl
cally wullify the writ and set the powars of
the oourt sl nsught, Were this Lhe ouly
reason, he would hesltate to deny the writ

for auch matters of publie interast should so
far as poasible be left to the Judgment of the
people.

Hi coneurred In the propos tion that the
Judges of the district court had pe power to

Further, he doubted |

ments, thist whittever may be the conclusions

reached, this cause will be taken to th
supreme court for final decigion. I wn of
the opinlon that If there were no other
reasony why thig writ shouwld be fdenled, it

onght to be deniod by this court as a formal
matter, In order that this case nilght go (o
the sypreme court upon the Issues prosented
to relieve any doubts that might arise as to
the power to supersede g writ of mandamus,

or to delay the election until the case In
dlsposed of The writ should be denied.”
I €. Patterson, the rela‘or who asked for
the mandamus to ba Issued, sald after the
iecision had been handed down: “'This de-
clston places our cafe really in a better econ-
ditton than if the conrt had granted the
mandamus, We shall appeal at onee to Lthe

supreame court snd intend pushing the auit
vigorously. Belng the appealing party we
will see that the oase is not delaysd. The de-

clston s really two to one in our favor.

bt sl gabo
EE BIT THE BOY'3 FINGER

Mr, Goldsteln Vigorously Hesents n Critl.
clsm of s Clothing Stoek,
Yesterday afternoon threa

tha second-hand store of H., Gollsteln, on
Douzrlas streel, near Eleventh, In search of
a palr of pants. A number of Lthe articles
wern displayed by the proprietor, but the
prices did no! sult the prospectlve cus.
tomers, and they plainly stated that they

would not give one<enth of what was asked
for them. This enraged Goldstein, and e
pleked up & hammer, with whlelh he appar

ently Intendad Lo resent the slur cust on
his clothing. The boys, however, did not
remain inactive, and wsoon they and Gold
steln and his wife, who was present, were
engapged In o fight, It g elalmed by onse
of the bopys, C, H. Bishop, that Golisteln
soleed ona of his fingers bDotween Lis teoth
and attempted to bite it off. This put an

offoctual stop to the fght. The boys staried
to run, but were pursued by Officers Mitelell,
Rueesell and MceCarty., The Iatter officer suc
cepded in capturing Bixhop, but the other
two got away. He was arrested and charged
with daturbing the peace, Goldsteln was
also put behind the bars, with the charge
of mayhem against bim, He denles that hs
bit the boy's Buger, but the Ruger bears
evidence of having been

wweth

Plenle of Switchmen's Unlon.

Thin ¥ the annual plenie of
men's unloen will be held at Coffman, the dale
having been fixed for June 30, The traln
Learivg the switchmen and thelr gu'sts will
leave the Broadway depot a4t Counell Bluffs
gt 940 in the morning aud thirty
later It spart from the Wehbster
depat In this city. At 11:30 in the

Switch-

Ar

#iraet
moruing

hoys  entered

and any number of athletic
prizes to all of the winners. The prizes are
naow belng exhibited in the Sixtesnth sireet
windows of Hayden Bros'. store,

HALARMON'S CLASSMATE
Stone Tells Somn Tales Ont of School
Aol the New Attorney Goneril,

Judge Judson Harmon of Cineinnati, 0.,
over whosge ehoulders President Cleveland has
dropiped the mantle of United States attor-
ney general, was a  college nate and
chum of Dr. H. M. Stoge of this city. This
wis Kome thirty years ngo, but ever since
that thne the two men have béen the warm-
vet friends, much so that wheneyver Dr.
Stone goes cast, %e culls on Judge Huarmon,
and whenever Judge Harmon comoes west,
he stops in this elty and visits Dr, Stone,

Last night in speaking of the appointment
of Judge Harmon, Dr. Stone statod that he
roemembered well the time when Judge Har
mon was a poor boy, teaching an Ohlo dis-
trict school, trying to sarn money #nough to
ko Siim through college. This was In 1864
and 1805, The doctor and Judge Harmon
graduatesl from [enison college, a Baptist
school at Granville. Ths day before the
graduation exerclses were to be held a mock
program was clrealsted through the eolloge
The next morning e names of the graduates
wore read at the chapel rervices, The nume
of Harmon was not upon the list, members
0! the facnlty haviong an dea that e hod o
part in proparing amd clrealating the mock
progron.  Everyhody was indignant, the siu.
donta feeling hard toward the oicers of the
school wnid the memboers of the faculty feel
Ing none too friendly toward the students.
Harmoen was not expelled, but he was told
to be ot the college at 6 o'elock the next
morping and recelve Lis diploma.  He was
there on time, and with uim Lthere woas o
brass band,

contests, with

WAS

Dr,

L11]

—_—

SYMPATHY FOR DIB3,

Omnhn Workmen 'ass Hosolatlons on Ile-
cont Deelson in His Cuse,

A mnes meeting of the worklngmen of
Omuha was held at Knights of Labor hall
last evening to take netion on the rocent re-
fusal of thoe i owrit
of habz=as case of Bugene V.
Prishin.

The hall was packed with workmen, J, B,
Schupp, president of the Central Labor unlon,
presided, were made by August

supreme eourt

Lhe

to grant
corpus in

Spoeches

Hierman, Rev. Alex, F. Irvine and “General'
Kelsey of Indusirial army renown, The fol-
lowing resolutions, iotroduced by Kelapy,

wore adopted

Whedens, The supreme court of the United
States has denled Eugene V., Dby, president
of the Amerfean Rullwagy unlon, & writ of
habeas corpus, thus denying him the right
of an impartial trinl by & jury of hils peors,
anid,

Whereas, Buch denial has swept awny
every safeguard that protects the liberty of

the ¢ltizen; therefore, e it
Hexalvad, That we, “the warkingmen of
Omabkia In muss meeting assembled, de-
nounce the action of sald court ws arbiltirary
fand unjust and onlecolnted to destroy the

| boirty employed by the firm as & night

Letween momeone’s |

minutes !

conlidence of the masses in the
the jJudiciary of tho
it farther
Kesolved, That we cull upon
loving citizgens In the Tnited Statos
nounce the potlon of #alldl caurt
Hewolutlons were alio adopted expros

a8 the e=nae

of

wnil, be

integrily
Unlted Stites;

Lo des

Ing It
f the anion that the attempt of
the money power to seoure control of the mil-
itary was an alarming fuct
P N —
Dishonest Watehman Arresied,

H. Myer was arrested late yesterdsy after-
noon by Detectives Hayes and Hudson for
wiealing goods walued wt §126 from the Kil
patrick-Koch Dry Guods company, Myer has
watih
man, and It seoms that during the laxt two
or three months he has been aystematically
robbing the atore, earrying off a few articles
each night., The fArm has hed o watch on
bim for eeverel weeke and finally succoeded
in getting evidence of his gullt A larg
gquantity of differeut kinds of dry goods was
diecovered In Win home at 1410 Boulh Four
teents slreet, Myer acknowledged his guillt

-
dackaonluns Heard silver

A meeting of the Jocksanian club was held
Inst evenlng at the elub rooms In the Patter
son bluek, The allver guestion was the sub
ject of disonssion, Judge Langlon was mads

chalrman pro tem,. W, B Bhoemaker and
Jamprs Bhesan were he opposing debaters,
the former for and the latter agalnst free

4 large number of bloycle riders will leave | gjver. The main arguments on each side of
Owaha for the plcalc grounds, the winuer L0 | the money question were presenteds

|
nll liherty- |

NARPER  HAS  CONFESSED

Owns Up at Last that He Has Dono a Tere
rible Deed.

ADMITS THAT HE RUINED MAUD VEST

—_—

Teills Ilia Friends at Cheyennoe Everythng
nud at Ones Talkes the Train
for Canlifornis to Joln
His Wile,

CHEYENNE, Wyo,, June T.—(3pecial Tele
{ gram)—John 8. Harper, chief clerk in the
surveyor genoral's office confessed Lo
hig friends this morning that was the
seducer of Maud Vest, who committed sul-
elde In Omaba on Waodnesday while recover-
Ing from an ungucsessiul pttempt to commit
abortion,

Letters in the dead girl's offects slgned
John Sharpe fed to Mr, Harper's belng lm-
plieated. The girl was a domesti¢ in Attor-
pey General Fowler's house, where Harper,
who 1 Mrs, Fowler's brothor, boarded.

After making tls confession Harper left on

here,
hit

an ekrly morning soutibound Unlon Iacific
traln for Denver, from which place It 1
thought he will go to Californin. Mre. Har-

per, an estimable lady who hoas just veturned
from a Callfornin bhealth resort whore sho has
the past accompanied
lier husbaud.

spent Beven months,

CORONER BHOLDENG AN AUTOPSY,

Doovtors Investignting the Couse of Maod
Yest's Denth.

Al autopsy on tle remains of Maud Vest,
who committed suleide at the Preshyterlan
hospital the other doy, was begun at tha
morgue at 2 o'cloek yesterday afternoon, The
physlclans In charge are Drs. Somers, Towna
and Thavis. The loguest will be held as suon
as the post mortem s coneluded,

The Jury found that the decessed had come
to her death from a dose of poloon which had
been adminisiercd by somoe unknown person
ar pergons. There were Indications to show
that & crimingl operation bad been performed
an the wornan, but the physicians stated that
she had recovered from the effects of 1L at
the time she died,

SBenator Hanwen of Wyoming, who s be-
hind the investigation, is of the opinion that
the woman's death was caused by an overs
dore of some medicine which she had taken.
Some color Ix given 1o this by the pecullar
| symptoms whilch aceompanied the polsoning,
I pr. B, B, Davis, who attended Miss Vest, sald
| Lhat the general pppearsnces wore sach as to
I

iiillcate acanite polstiicg, but the symploms
were s pecullar that he was unable to tell
exactly what drug was usel,

e L e

I FIGHTING OVER A PILE OFGOLD

| Coin Found In the Possession of Alleged
| trooks Provokes Litigation,

There s likely to be a Nght over the $158
that were found on the perdons of John How-
!rn-'l and Fritz Frank, the two min who ara
charged with erncking the safe In the office
oF the Auheuser-Busoh Brewing company and
nlio of robbing the Bouth Omahn  saloon
kKeoper, Brosnthan, OO the money $160 was
In gold, As the larger amount of the motpy
that was stobn from Brosnlhen was gold,
he thinks ho is the Hrst man who Isx entitled

10 the money thal s pow in the hands of
the pollce and conpeguently his  atterneys
mades a demand for It yesterday. Jallor

Havey refused to glve It up
come up for hearicg June 14

The matter wiil

The Anhewier-Busta company  will  also
maka an effort to pet the money, and the at-
torney for the prigsoners says that pelther
will get dt, but that it will remaln the prope

erty of his cllents

- - o
USTRAIGHT" DEMOCRATS.
Mocoting of State Contral Commitioe uileod
for Jane $7
Chalrman Euelld Martin and SEcorctury J, B,
HSheean of the duethocratic stata
cantral cammittce have called 4 meeting of
Te committoe st the Morchauts hotel Jung
27, AL by meeting the dste for holding the
stute convention will be flxed snd medsures
taken for the erganization of “stralghy™

county central committees o all countices

slralght™




