. PRESIDENT SENDS

5rECIAL MESSAGE

Makes Recommendations as to Com-
merce Law and the Trusts

g —
WOULD CONSTITUTE A SPECIAL COURT

Judges to Have Power to Act in Certain Specified Cases
« Wisdom of Federal Incorporation of Indus-
trial Companies Suggested---Scope
of Present LawToo Wide

Washington, Jan. 7.-The following (s
Presidest Taft's mossage to congress on
the msubject of needed logislation re-
garding the Interatate commerce law and
the control of the trusts:

To the Benate and House of Represent-
Atives: 1 withheld from my annual mes-
sage a discussion of npeeded legislation
under the authority which congresy has
1o regulnte commerce between the states
and with fereign countries, and sald that
I would bring this subject-matter to your
attention later In the seasion. According-
ly, 1 beg to submit to you certaln recom-
mendations us 10 the amendments to the
Interstate commerce law and certaln con-
siderntions arising out of the operations
of the anti-trust law suggesting the wis-
dom of federal incorporation. of indus-
trial companies.

Interstate Commerce Law,

In the annual report of the Interstate
commerce comminsion for the year 1904,
attention s cmlled to the fact that be-
tween July 1, 1908, and the close of that
year, 16 sults had been bogun to set aside
orders of the commission (besides one
commenced before that date), and that
few orders of much consequence had
been permitted to go without protest;
that the questions presented by these va-
rlious sults were fundamental, as the con-
stitutionality of the act itself was In Is-
sue, and the right of congress to dele-
gate 0 any tribunal suthority to estab-
lisli an Interstate rate was danled: but
that perhaps the most serious practical
question ralsed concerned the extent of
the right of the courts to review the or-
ders of the commission; and it was point-
ed out that if the contention of the car-
riers in this latter respect alone were sus-
tained, but little progress had been
made in the Hepburn act toward the ef-
foctiva regulation of interstate transpor-
tation charges. In 12 of the cases re-
ferred to, It was stated, prellminary In-
junctions were prayed for, belng granted
in s!ix and refused In mix.

“It has from the first been well under-
atond.” says the commlission, *‘that the
success of the present aot as & regulat-
ing measure depended largely upon the
facility with which temporary Injunc-
tions could be obtained. If a rallroad
company, by mere allegation in its bill
of complaint, supported by exparts am-
davits, can overturn the result of days
of patient Investigation, no very satisfac-
tory result ean be expected. The rallroad
loses nothing by these proceedings since
it they fall, It ean only be required to
establish the rate and to pay to shippers
the difference between the higher rate
collected and the rate which Is finally
held to be reasonable. In point of fact
it usually profits, because It can seldom
be required to return more than a frao-
tion of the excess charges collected.*

In Ita report for the year 1909 the com-

mission shows that of the 17 cases res

ferredito In Its 198 report, only one had
been declded I the supreme court of the
United States, although five other cases
haud been argued, and submitted to that
tribunal in October, 1909,

Of course, every carrier affected by an
order of the commission has & constitu-
tional right to appeal to a federal court
to protect It from the enforcement of an
order which it may show to be prima-
facle conflscatory or unjustly dlseriming-
tory In its effect; and as this application
may be made to a court In any district ef
the United States, not only does delay
radidt In the enforcement of the order,
but great uncertalnty is caused by con-
trariety of deoision,

The questions presented by thess ap-
plications are too often technical In
their character and require a knowledge
of the business and the mastery of a
great volume of conflleting evidence
which s tedlous to examine and trou-
blesome to comprehend. It would not be
proper te attempt to deprive any cor-
poration of the right to the review by
a4 court of any order or decres which,
if undisturbed, would rob It of & reason-
uble return upon Its investment or would
subject It to burdens whioch would un-
justly discriminate against It and in fa-
vor of other carriers similarly situated.
What s, however, of supreme Impor-
tanco is that the declsion of such ques-
tions shall be as specdy as the nuture of
the clroumstances will admit, and thay
a uniformity of deolslon be secured so
as Lo Lring about an effective, sywtem-
atle and sclentific enforoement of tha
commerce law, rather than conflicting de-
cinlons and uncertainty of final result

Recommends “"Court of Commerce.”

Far this purpose 1 recommend the
establishment of & court of the nited
Stutes composed of five Judges desig.
naied for such purpose from among the
circult judges of the United Htates, to
be known as the “United States court
of commerce,” which court gshall be
clothed with exclusive original furisdie.
tion aver the following classes of cases;

(1) All cases for the enforcement, oth-
srwise than by adjudication and collecs
tion, af & forfeiture ar penalty, or by in+
fotion of criminal punishment, of any
order of the Interstate cominerge coims
misslon other than for the payment of
money,

4) Al cases brought to enjoin, st
aside, annul or suspend any order or
requirement of the interstate commerce
comminsian,

(3) All such cases as under section 3§
of the act of February 19, 1008, known
an the "Elking act,"” are autharized to
be maintained in & cireult pourt aof the
{'nited Biates,

) Al such mandamus procesedings
s under the pravisions of section 20 or
pection 88 of the Interstate commarce
luw &re authoriged to be maintained in a
pireuit court of the United States.

Reanons precisely snalogous to those
which Induced the congress to create the
gourt of customs appeals by the provi-
pions In the tariff act of August 6, 1908,
may be urged In support of the creation
of the commerce court.

In arder to provide a spuMclent mum-
per of jJudges to enable this court to be
sonstituted 1t will be necessary (0 au-
thorizge the appointment of fve addi-
tonal elreuit judges, who, for the pur-
puses of appolntment, might be distrib-
uted to those circulls where there is at
the present time the largest volume of
puslness such us the second, third, fourth,
sgoventh and elghth cirouits. The act
should empower the chief justice at any

time when thé business of the vourt of
commerce does not require the services
of all the judges to reassign the judges
designated to that eourt to the circults
o which they respectively belong: and it
should also provide for payment to
nuch judges while sitting by assignment
in the court of wommerce of such addi-
tional amount as In necessary to bring
their annuol compensation up to $10,000,

Only Second to Supreme Court.

The, regular sesplons of such court
should be held at the caplitol, but It
should be sinpowered to hold sesslons In
different parts of the United States If
found desirable; and its orders and judg-
ments should be muade final, subject only
to review by the supreme court of the
United Btates, with the provision that
the oparation of the decree mappenled
from shall not be staysd unless Lhe su-
preme court shall so order. The com-
merce court should be empowered In its
discretion to restraln or suepend the op-
eration of an order of the Interstate com-
merce commission under review pending
the final hearing and determination of
the proceeding, but no such restralning
order should be made except upon no-
tice and after hearing, unless In cases
where irreparable damage would other-
wise ensue to the petitioner. A Judge
of that court might be empowered to al-
low a stay of the commission's order for
a period of not more tham 00 days, but
panding application to the court of its
order or injunction, then only wheare his
order shall dontaln a specific finding
based upon evidence submitted to the
judge making the order and ldentified by
reference thereto that such Irreparable
damage would resull to the petitioner,
specifying the nature of the damage.

Under the existing Inw, the Interstate
commerce commission Itself Initiates and
defends litigation In the courts for the
enforceemnt, or In the defense of Ita or-
ders and decrees, and for this purpose It
employs attorneys, who, while subject to
the control of tha Attorney general, act
upon the Initlative and under the Instruc-
tlons of the commiasion. This blending
of administrative, legislative and judl-
elal functions tends, In my opinion, to

the efficlency of the commission
by clothing it with partisan characoteris-
tics and robbing it of the impartial judi-
cinl attitude it ahould ococupy in pass-
ing upon questiona subrnitted to it, In
my opinfon all ltigation affecting the
government should be under the direct
control of the department of justice: and
1 therefore recommend that all proceed-
ings affecting ordern and decrees of the
Interstate commaerce commisslon be
brought by or against the United Btates
e0 nomine, and be placed In charge of an
aspistant atiorney-general acting under
the direction of the attorney generul.

Would Permit Agreements.

In view of the complete control over
rate-making. and other practices of In-
terstate carriers established by the acts
of congress, and as recommended In this
communication, 1T ses no reason why
agreemnts between carriers subject to
the act, speoifying the classifications of
frelght and the rates, fares and charges
for transportation of passengers and
freight which they may agree to estab-
lish, should not be permitted, provided,
coplea of such agreemnts be promptly
filed with the commisalon, but subject to
uil the provisions of the Interstate com-
merce sact, and subject to the right of
any parties to such agresmnt to cancel It
as to all or any of the agreed rates,
tares, charges, or classifications by 80
dnys' notice in writing to the other par-
ties and to the commission.

Under the existing law the commis-
slon can only act with respect to an al-
leged excessive rate or unduly discrimin.
atory practice by a carrler on a com-
plaint made by some Individual affected
thereby. I se¢ no reason why the com-
misslon should mot be authorized to ot
on Its own Initlative as well as upon the
vomplaint of an Individual in Investigat-
ing the falrness of any existing rate or
practice; and I recommend the amend-
meont of the law to so provide: and also
that the commission shall be fully em-
powered, beyund any questlon, to pass
apon the classifications of commoditien
for purpose of fixing rates, In like man-
ner as It may now do with respect to the
maximum rate applicable (o any (rans-
portation.

Existing Law Powerless.

- Under the exiuting law the commission
may not Investigate an Increase In rales
until after it shall become effective; and
although one or more curriers may flle
with the commission & proposed Incresse
In rates or change In classifications, or
other alteration of the existing rates or
clasasifications, to become effective at the
expiration of 3 days from such Bling, no
proveeding can be taken to luvestigute
the reasonableness of such proposed
change until after It becomes operative.
On the ether hand, If the commission
shall make an order finding that an ex-
Isting rate s excesslve, and directing it
to be reduced, the earrier afMegted may
by proceedings In the courts, stay the
operation of such order aof reduction for
monthes, and even yesrs, It has, there-
fore, been suggested that the commis-
sien should be empowered whenever o
proposed Inorease In rates I8 fled, at
once tp enter upon An invastigation of
the reamonablenesa of the Incrense, and
to make an order postponing the offec-
tive dste of such Inorease untll after
such Investigation shall be completed. To
this much objection has heon mude on
the part of carvlers. They contend that
this would be In effect to tuke from the
owners of the rdllroads the management
of thelr properties and to clothe the In-
terstate commerce commission with the
original rate-making power—a policy
which was much discussed at the time
of, the passage of the Hepburn act In
10068, and which was then and has al-
ways been distinetly rejected; and In re-
ply to the suggestion that they are able,
by resorting to the couris, to stay the
taking effect of the order of the commis-
slon until Its reasonablencss shall have
been Investigated by the courts, where-
48, the people are deprived of wny wuch
remedy with respect to action” by the
carriers, they nt to the provisons of
the Interstate commerce et providing for
restitution te the shippers by carriers, of
excossive rates charged in cases where

the erder of the commission reducing
such rates are aMrmed. It may be doubt-
od how effective this remedy really o
Experience has shown that many, per-
haps most shippers do not resert to pro-
candings to recover the excessive rates
whioh they may have been required to
pay, for the simple reason that they have
added the rates p*nio the cost of the
goods, and thus snhnced the price thare-
of to thelr customers, and that the public
has in effect pald the bill. On the other
hdnd, the enormous volume of transpor-
tation charges, the great number of sep-
arats tariffs fAled annually with the In-
terstate commerce commission, amount-
ing to alimoat 200,000, and the Impossibil-
Ity of mny commission supervising the
making of tarifs In advance of thelr be-
coming effective on every transportation
Hne within the United States to the ex-
tent that would be necessary If thelr ac-
tive concurrence were required in the ma-
king of svery tariff, has satisfled me that
this power, If granted, should bes con-
;orrea In & very limited and restricted
orm,

Commission 8hould Probe Change.

I therefore recornmend that the Inter-
state commerce commission be esmpow-
ered whenever any proposed increase of
tutes ln filed, at once, elther on com-
plaint or of Ita own motlon, to entar
upon an Investigation inte the reasonable-
ness of such change, and that it be fur-
ther empowered, in its discretion, fto
postpone the effective date of such pro-
posed increass for a period not exceed-
Ing @ daya beyond the dats when such
rate would taks efect.
time It shall determine that such in-
crease s unreasonable, It may then, by
It order, elther forbld the Incremse at
all, or fix the maximum beyond which
It shall not be made. If, on the other
hand, at the sxpliration of this time, the
commission ahall not have completed ita
investigation, then the rates shall take
affect precisely as It would under the ex-
Isting law, and the comminslon may con-
tinue Its investigntion with such results
A might be realized under the law as It
now atands

The claim I8 very sarnestly advanced
by mome large associntions of shippers
that shippers of freight should be em-

Jpowered to direct the route over which

their shipments should pass to destina-
tion, and in this connection It has been
urged that the provislons of section 18
of the Interstate commerce act, which
now empowers the commission, after
hearing on complaint, ta establish
through routes and maximum joint rates
to be charged, ste,, when no reasonable
or satisfactory through route shall have
been already established, be amended so
as to empower the commission to take
such action, even when one existing rea-
sonable and satisfactory route already
exists, If It bo possible, to astablish ad-
ditlonal routes. This seemsx to me to
be a reasonable proposition.s

The Republican piatform of 1908 de-
clared In favor of amending the Inter-
state commerce Inw, but so as always to
maintaln the principle of competition be-
tween naturally competing lines, and
avolding the common contral of much
lines by any means whatever, One of
the most potent meane of exercising such
control has been through the holding of
stock of one rallrond company by an-
ather company owning a compeling line.
This condition has grown up under ex-
press legislative power conferred by the
lawn of many states, and to attempt now
to soddenly reverss that policy mo far
as It affacts the ownership of stocks here-
tofore so acquired, would be to Inflict
grievous Injury, not only upon the cor-
porations affected but upon » large body
of the Investment holding public,

Plan to End Rall Combine.

I. however, recommend that the law
shall be amended 50 as to provide that
from and after the date of iix passage
no rallrond company msubject to the inter-
state commerce act shall, direotly or ip-
direatly, acauire Any Interests of any
kind In cupital stock or purchase or
lease any rallroad of any other corpora-
tion which competes with It respecting
business to which the Interstate com-
merce uct applies.  But especially for
the protection of the minority stockhold-
ers In securing to them the best market
for ther stock, 1 recommend that such
prohibition be coupled with a provise
that It shall not operits to prevent any
corporation which, at the date of passage
of such act, shall own not less than ane-
half of the entire issued and outstanding
capital atock of any other rallroad com-
pany, from acquiring all or the remain-
der of such stock: nor to prohibit any
roilroad company which ut the date of
the ennctment of the law is operating a
rallroad of any other corporation under
leaso, executed of a term not less than
25 years, from Kequiting the reversionary
ownership of the demised rallrosnd; but
that such provisions shall not operate to
authorize or valldate the acquisition,
through wstock ownership or otherwise,
of a competing line or interest thereln in
violation of the antl-trust or any other
law,

The Republican platform of 1008 fur.
thar declares in favor of such national
legislation and supervision as will pre-
vent the future over-lssue of stocks and
bonds by interatate carriers, and In order
to carry out its provisions 1 recommend
the enactment of a law providing that
no rallroad corporation subject to the in-
terstate commerce act shall hereafier for
any purpose connecled with or relating
to any part of its business governed by
sald act, issue any capital stock without
previous or simultanecus payment o It
of not less than the par value eof such
stock, or any bonds or other obligations
{except notes maturing not more than
one year from the date of their lssue),
without the previous or simultancous pay-
ment Lo such corporation of not leas than
the par value of such bonds, or other ob-
ligntions, or, If lasued at less than thelr
par value, then not without such pay-
ment of the reasonable market value of
wuchi bonds or ebligations as ascertained
by the Interstate commerce commis-
slon; mnd that no properly, service,
or other thing than money, shall be
taken In payment to such oarrier ocer-
poration, of the par or other reguired
price of sueh stock, bond or other obliga-
tlan, excepl the fair value of such prop-
erty, sorvices or other thing ascertained
by the commisslon; and that such et
shall also contaln provisions to prevent
the abuse by the Improvident ar improp-
ar lasue of notes maturing at & pariod
not exceeding 12 months from date, in
such manner as to commit the cominis:
slon to the approval of o larger mmount
of stock or bonds in order ta retire such
notes than should legitimately have been
retired.

Buch mct mhould also provide for the
approval by the interstate commorce com-
misglon of the amount of stock and bonds
to he lasued by any wvallroad vompany
subject to this act upon any reorganiza-
tlon, pursuant to judiciel sale or other
legal proccedings, In order to prevent the
issue of stocks and bonds (e an amount
in excesn of the falr value eof the prop-
erty which Is the subject aof such reor-
ganization

By my drection the attorney general
has drafled u bill to curry out these
recommendations, which will bhe fur.
nishind upon requert o the appropriate
commities whenever It may be dosired.

ANTI-TRUST LAW AND

FEDERAL INCORPORATIONS

Government Centrol of Big Industrial
Corporations Favored—Asserts
Scope of Present Law Iy
Too Wide,

sy

There has been a marked tendency In
business In this country for # years last
pust toward combinations of capital and
plant In manufacture, sale and trans-

It within this

M ' 4
. The moving causes have besn
mal:  First, 1t has rendered m
great economy; second, by & unlon of
former competitors It has reduced the
probability of excessive competition; and,
third, i the combination has been ex-
tensive snough, and eertain methods In
the treatment of competitors and ocus-
tomaras have been adopted, the combiners
have secured a monopoly and complete
eontrol of prices or rates

A combination successful In achleving
eomplets contral over a particular line of
manufacture has frequantly bean ealled
& “trust.” I presume that ths derlvation
of the word Is to be axpiained by the fact
that & uaual method of carrying out the
plan of the combination has been to put
the cupital and plants of varlous Individ-
uals, firme, or corporations engaged in
the same business under lhe control of
trustees.

The increass in the capital of a busi.
ness for the purpose of reducing the
cost of production and effecting economy
In the management has become as essen-
tial in modern progress as the change
from ths hand tool to the machine.
When, therefore, we come 1o construe
the object of congress In adopting the
so-called "Eherman Anth-Trust Act"” In
1680, whereby In tha first section avery
contract, combination In the form of a
trust or otherwise, or conapiracy In re-
straint of interstate or forsign trade or
commerce, In condemned as unlawful and
made subjec! to Indictment and restraint
by Injunction; and whereby in the sec-
ond sectlon every monopoly or attempt
ta monopolize, and every combination or
gonapiracy with other persons te monopo-
llge any part of Intersiate trade or com-
merce, Is denounced as lllegal and made
subject to similar  punishment or re-
stralnt, we must infer that the evil aimed
at wans not the mere bigness of the en-
terprise, but It was the aggregation of
capital and planis with the express or
{mplied Intent to restrain Interatate or
forelgn commerce, of to monopolize It In
whole or in pert.

Trust Not Necessarily Bad.

opoly destroys competition entire-
Iy“::dp:;l: restraint of the full and free
operation of competition has a tendency
to restrain commerce &nd trade. A com-
bination of persons, formerly engaged In
trade an partonerships or corpoiations or
otherwine of course sliminates the com-
petition that existed between them: but
the incldental snding of that compatition
{s not to be regarded as necessarily a
direct restraint of trade, unless of much
an all-embracing character that the In-
tantion and effect to restraln trade are
apparent from the circumstances or are
expressly declared to be the object of
the combination, A mera Incidental re-
straint of trade and competition I not
within the Inhibltion of the act, but It
i where the combination or conaplracy
or contrict Is Inevitably and directly o
substantial constraint of competition, and
so & restraint of trade, thut the statute
s viclated.

The second conditlon of the act s aup-
plement of the firwt. A direct restraint
of trade sush an s condemned In the
first  section, If successful and used to
suppress competition, is one of the com-
monest methods of securing a trade
monopoly, condemned In the second
section.

It s possible for the owners of & busi-
ness of manufacturing and selling umseful
articles of merchandlye so o conduct
their business as mot to violate the In-
hibitlons of the anti-trust law and yet
to securs to themselves the benefit of the
economies of management and of produc-
tlon dus to the concentration under ane
cantrol of large capital and many plants,
If they use no other Inducement than
the constant low price of thelr product
and its good ‘quality to attract custom,
and thelr business ia a profitable one,
they violate mo law. If their actual
competitors are small in comparison with
the total capital Invested, the prospect
of new investments of capital by others
In such a profitable business is sufMclent-
1y near and potential to restrain them In
the prices at which they sell thelr prod-
uect, But If they attempt by s use of thelr
preponderating capital, and by a sale of
their goods temporarily at unduly low
prices, to drive out of business thelr
competitoras, or If they attempt, by ex-
clusive contracts with thelr patrons and
throats of non-dealing, except upon such
contracts or by other methods of a slm-
llar charaoter, to use the largencas of
their resources and the extent of thelr
output compared with the total output
ns & means of compelling custom and
frightening off competition, then they
discloss a purpose to restrain trade and
to establish & monopoly, and violate the
act.

Law to Suppress Abuses.

The object of the anti-trust law was
to suppress the abuses of business of the
kind described. It was not to Interfere
with a great velume of capltal which,
concentrated under one organization, re-
duced the cost of production and made
Its proft thereby, and took no advantage
of its miie, by methods akin to duress, to
stifle competition with It,

I wish to make this distinction as em-
phatic as possible, because I concelve
that nothing could happen more destruc-
tive to the prosperity of this country than
the loss of that great sconomy in produc-
tion which has been and will be sffect-
ed In all manufacturing lines by the em-
ployment of large capital under one man-
agement, 1 de not mean to suy that
there Is mot & limit beyond which the
economy of management by the enlarge-
ment of plant ceases; and where this
happens and combination continues be-
yond this point, the very fact shows in.
tent to monopolize and not to economize.

The original purpose of many combinm-
tions of capital In this country wuas not
conflied to the leglilmute and proper ob-
Ject of reducing the cost of production.
On the contrary., the lListory of most
trades will show at Umes a feverish de-
Eire to unite by purchase, combination,
or otherwise, all the plunts In the coun-
try sngaged In the menufacture of u par-
teulnr line of goods. ‘The idea was rife
that thereby & maonopoly could be ef-
fected and a control of prices brought
about which would lnure Yo the proft of
those engaged In Lthe combinatien. The
path of cemmerce I strewn with fallures
of such cambinations Thelr projectors
found that the union of all plants did not
pravent competition, especially where
proper sconomy had not been pursued In
the purchase and In the conduct of the
busineas after the aEEregution was come
plate, There were anaugh, however, of
such ouccessful cambinations (o Arouss
the féars of good, patriotic men us to the
result af a continuance of this movement
toward the concentration in the hands of
a few of the absolute cantrol of the
prices of all manufuctured products.

Refers to Sugar Trust Case,

The anti-trust stalute was puased In
18%, and prosecutions were soon hbegun
under It In the case of the United States
ve, Knight, known as the “‘sugar trust
case,”’ becauss of the narrow scope of
the pleadings, the combination sought to
be enjoined was held not to be Included
within the prohibitien of the act, becuuss
the averments did net go beyond the
mere acquisition of manufacturing planis
for the refining of sugar, and did not In-
clude that of & direst and Intended re.
straint upen trade and commerce in the
sale and dellvery of sugar acrose state
boundaries and In foreigu trade, The
result of the sugar trust case wias not
happy, in that it gave other companies
and combinations seeking & similar inath-
off of making profit by establishing in
absolute contral and monopoly In a pare
ticular Mne of mapufsoture, & sense of
immunity agalnst prosscudlons in  the
federal ju otion, @and where that
Jurisdiction is barred In respect to a
business which la hecessarily commensur-

ats with the boundacies of the country,
no state prosecution s able to supply the
needad machinery for adequate restraint
or punishment,

The supreme colirt In several of e
decislonn, has declined to read Into the
statute the word “unreasonable’” bofore
“restraint of trade,”” on the ground that
the statuts applies to all restrainis and
does not Intend to leave the court the
discretion to determine what Is & reason-
able restraint of trade, The expreasion
“restraint of trade” comes from the com-
mon law, and at common law thers weis
certaln covenants Incidental to the car-
rying out of a main or principal con-
tract which were mald to be covenants in
partinl restraint of trade, and were held
to be onfarcible because “reasonably’
adapted to the performance of the malin
or principal eontract, and under the
general contract, and under the general
Innguage used by the suprems court In
several omacw, It would seem that even
such Incld=ntal covenants In reatraint
of Interstate trade were within the in.
hibitlion of the statute and must be con-
demned

In order to avold such & result, | have
thought and sald that 1t might bs well
to amend the statute so an o exclude
such covenants from s condemnation. A
close examination of the later declsions
of the court, however, shows quite cloar-
Iy in cases presenting the axact gues.
ton, that such Incidental restrainta of
trade are held not to be within the Inw
and are excluded by the general state-
ment that, to be within the statute, the
sffect upon the trade of the reatraint
must be direct and not merely inciden-
tal or indirect, The ncoessity, therefors,
for an amendment of the statule =0 as
to exclude those Incidental and bens-
ficial covenants In restraint of trade held
in common law to be reasonable, doos not
exint.

In some of the oplnlons of (he federal
cireult judges, there have been Intima-
tons, having the effect, If  soumd, to
wankon Lhe force of the statule by ln-
eluding within 1t absurdly unimportant
¢ombinations and arrangements, and sug-
gesting, therefore, the wisdom of chang-
ing s language by limitlng Ita appll-
eatlon to serlous combinations with In-
tent to resirain competition or econtrol
prices. A readlug of the opinlons of the
supreme court, however, makos the
change unnecessary, for they axclude
from the operation of the act contracis
affecting Interstute trade In but a small
and Incldental way, and apply the mtat-
ute only to the real evil wimed al by
CONRTENe.

The siatute has been on the statute
book now for two decades, and the su-
preme court in more than a dogen opin-
jons has construsd it In appllostion to
various phases of busineas combinations
and in reference to varlous subjecl mat-
ter. It has applied It to the unlon un-
dor one control of two competing Inter-
state railroads, to private manufacturers
engaged In a plaln attempt to conirol
prices and suppress competition In & part
of the country, Including a dogen stites,
amd to many other combinations affect.
Ing Interstate trade, The wvalue of a
statute which Is rendersd more and more
certain In its menning by & series of de-
eislons of the supreme court furnishes a
strong reason for leaving the act as
It s, to accomplish (ts usaful purpose,
sven though If it were belng newly en-
acted, useful suggestions as to changs of
phrare might be

For Govarnment Control.

Many people conduoting great busi-
nesses have cherished & hope and a be-
Hef that in some way or other a line
may be drawn betwesn “‘good trusts” and
“bad trusts,’” and that it ls possible by
amendment to the anti-truat law to make
A distinction under which good combina-
tlons may be permitted to organize, su
pross competition, control prices, and do
it all legally if only they do not abuse
the power by taking too great profit out
of the business, They polnt with force lo
eertaln notorious trusts as having grown
into power through eriminal methods by
the use of lllegal rebates and plaln chent-
Ing, and by varlous sots utterly violative
of business honesty or morality, and urge
the establishmoent of some legal line of
separantion by which “‘eriminal trusts'
of this kind ean be punished, and they,
on the other hand, bs permitied under
the law to curry on thelr business, Now,
the publlc, and especially the business
publie, ought to rid themselves of the
{dea that such a distinction s practic-
ahle ot ean be Introduced into the stat-
Wike,

Certainly under the presant antitrust
law ne such distinction exista, It has
been proposed, however, that the word
“reasonable” should be made a part of
the statute, and then It should be left to
the court to say what s a4 reasonable
resiraint of trade, what Is a reasonable
suppression of eompetition, what ls 4 rea-
ponable monopoly. I venture to think that
this is to put Intoe the hands of the
court & power Impossible to exerclse on
any conslstent principle which will in-
sure the uniformity of decislon essentinl
to just judgment. It Is to thrust upon
the courts a burden that they have no
precedentis to enable them Lo carry, and
to glve them a power approaching
arbliration, the abuse of which might
Involve our whole Judiclal system in dls-
aster.

An Ald to Business Virtue,

In oonsidering violatlons of the anti.
trust law we ought, of course, net to
forget that that law makes unlnwful,
mothods of oarrying on business which
before s pusange were regarded s ovi-
dence of business sagacity and sucooss,
and that they were denounced in this act
not becaumse of thelr Intrinsle Immoral-
Ity, but bocause of the dangerous re-
sults toward which they tended, the con-
centration of Industrisl power in the
hands of the few, leading to oppres-
slon and Injustice. In Aenling. therefore,
with many of the men who have used
the methods condemned by the wintute
for the purpose of maintaining a pront-
mbhle husiness, we may well factlitate a
change by them In the methed of doing
busineas, and enable them to bring It
back Into the zone of lawfulness, with-
out losing to the country the economy
of management by which, In our domestic
trade the cost of production has been
materially lessened, and In competition
with forplgn manufacturers our forelgn
trade hias been greatly Incroased.

Through all eur consideration of this
grave question, however, we must lnsliat
that the suppression of competition, the
controlling of prices, and the monopoly
or attempt te monopolige In Interstate
commearce and business are not only un-
Iawful, but eontrary te the public good,
and that they must bs restralned and
punished until ended,

Asks Natlonal Corporation Law.

1 therefore recommend the enmotment
by congress of & general law providing
far the formation of corporations te en-
gage In trade and commerea among the
states snd with forelgn natlons, protect-
Ing them from undue Interference by
the states and regulating thelr activities
0 am to prevent the recurrence, under
national ausplices, of (hose abuses which
have arisen under state contrel, Such
a law should provide for the issue of
stock of suoh eorporations to an wumount
equal only to the cash pald In on the
stock; and If the stock bLe flssued for
property, then at a fair valuation amcer.
tained under approval and supervision of
toderal authority after a full and ocom-
plete disclosurs of all the facts pertaln-
ing to the yalus of such property und the
inlerest tharein of the persons to whom
it Is proposed to lssue stock In payment
of such property, 1t should subject the
real and personal property only of such
corporations to the same taxation we Im-
g:ud_lw the states within whioh It may

situnted upon other slmilar property
located therein, und it should requlre

-y
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such eorporationn to file full and come

plate reports of thelr opérations with the
department of commerce and labor at
regular Intorvala, Corporations organized
under this act ahould be prohitited from
acquiring and holding stock in other cor-
parations (except for special reasons upon
approval by the proper fodoral authors
ity), thus avolling ths creation, under
national nugpices, of the holdihg com-
pany with subordinate corporations In
differant states which has been such an
effective pgency In the opeation of the
great truts and monopolles. ’

1t the prohibitlon of the antl-trust act
against _combinations in nt of
trade In to be effectively en it Is
esaentfnl that the national government,

‘ahall provide for tha creation of national

corporations to earry on & legliimala
business throughout the United Siates.
The confllcting Iaws of the different
statea of the unlon with to for-
elgn corporations make It diMoult, If not
tmpossible, for one corporation to somply
with thelr requirements so as to carry
on business In a number of different
Atates,

To the suggestion that this proposal of
federal Incorporation for industrial com-
binations ia Intended to furnish them =&
refuge in which to econtinue (ndtistrial
business under federal protection. 1t
should he sald that the measire contem-
pliited doss not repenl the Sherman Anti-
trust law and I8 not to be framed so a8
to permit the dolng of the wrongs which

it s the purpose of that law to prﬂi&l: ’

but only to foster a continuance
vanee :r the highest industrial sMoiency
without permitting industrinl abuses.

Sure to Meet Opposition.

Sueh A national incorporation law will
be opposed, fNrst, by those who belleve
that trusts should be eompletely broken
up and thelr propsrty destroyed. 1t will
L . wecond, by thoss who doubt
the constitutionality of such federal in-
corporation and even if it s valid, ohjeot
to 't as too great federnl centralization.
It will he opposed, third, by those who
will insist that a mere voluntary incor-
poration like this will not attranot to Ite
assistance the worst of the offenders
against the anti-trust statute and who
will thorefore propose instesd of it & sya-
tem of compulsory ljcenses for all fod-
oral corporations engaged In Interstate
businoss,

Lot us connlder thess objections in thelr
order, The government ia now trylng to
dissolve some of thess combinations and
It is not the intention of the government
to dosist in the least degree in its effort
to end thess comblnations which are to-
day monopolizsing the commerce of this
country: that where It appears that the
acquisition and concentration of properiy
go to the extent of creating a monopoly
of mubstantially and directly
intorstite commerce, 1t Ja not the inten-
ton of the government to permit this
monopoly to oxist under federal Incors
poration or to transfer to the protecting
wing of the federal government of &
stiate corporation now viclating the Bher-
man act. But it s not, and should not
be, the policy of the government to pre-
vent rearonable concentration of capital
which s necessary to the sconomio devel
opment of manufacture, trade and com-
merce. This country has ahown power
of sconomle production that has aston-
fshed the world, and has enabled us to
compete with forelgn manufscturers in
many markets, It should be the care of
the government to permit such concen-
tration of eapltal while keeping open the
avenues of Individusl enterprise, and the
opportunity for a man or corporation
with remsonable capital to engage In
business. If we would malntain out
present business supremacy, we should
glve to Industrinl concerns an
tunity to organize or to concentrate t
logitimate cupital in a federal corpora-
tion, und to carry on thelr large business
within the lines of the law.

May Doubt Constitutionality.

Becond—There aro those who doubt the
constitutionality of such federal Incorpor-
ation, ‘The regulation of interstate and
foreign commerce s ocertainly conferred
in the fullest measure upon congress, and
If for the purposs of securing In the mowl
thorough manner that kind of regulation,
congress shall inalst that It may provide
and authorige agencles to carry on that
commearce, It would seem to ba within its
power, this has been distinctly sMmrmed
with respect to rallroad companies dolng
an  Intorstate business and interstute
The powsr of Incorporation has
been exercised by congress und upheld
by the supreme eourt in
Why, then, with respect to any othes
form of Interstate commerca Hke the sale
of goods across state boundaries and Into
forelgn countries, may the same powes
not be asserted? Indeed, It s the very
fact that they carry on Interstate com-
merce that makes thesea groat industrial
concerns nubjeet to federal prosscution
and control. How far as Incldental to
the carrying on of that commerce It may
ba within the power of the federal gov-
ernment to authorize the manufaoturer of
goods, Is perhaps more open to discus-
swlon, though n recent decision of the swu-
preme court would seem to answer that
guestion In the aflirmative.

Even those who are willing to conceda
that the supreme court may sustaln such
federal Incorporation are Inclined to op-
pose It on the ground of Its tendency to
the enlargement of the federanl wior sl
the expensté of the power of the state.
It 18 & mufhiclent answer to this argument
to say that no other method can be sug-
geated which offers federal protection on
the one hand and close federal supsrvi-
slon on the other of thess greal organi-
eatlons that are In feet federsl becauss
they are as wide ns the country mand are
entirely unlimited In thelr business by
wtite lines, Nor 1s the centralization of
fadera! power under this act lkely to be
excessive, Only the largest corporations
would avall themselves of such a law, ba-
onune the burden of complote foderal au-
pervision and control that must certainly
ba imponed to accomplish the purpose of
the incorporation would not be aceepted
by an ordinary business conocern. The
third objection, that the worst offenders
will not accept federal Incorporation, s
ennlly answered, The decreen of injunc.
tion recently adopted in prosccutions ume-
der the antl-trust law are so thorough
and sweeping that the corpo lons af-
fected Uy them have but th coursos
before them:

First, they must resolve themsslves
into thelr component paris In the differ-
ent states, with & consequent loss to
themselves of capital and effective organ-
lgation and te the country of oconoen-
truted energy and enterprise; or second,
In definnce of the law and under soeme
pecrat trust they must attempt to eon-
tinue thelr business in vielution of the
fedoral statute, and thus incur the pen-
Altles of vontempt and bring on an In-
ovitable criminal prosecution of the inds-
viduals named in the decree and their
adociates; or

Third, they must reorganize and accept
in good falth the federal charter I sug-
et o federnl compulsory loense law,
urged am n substitute for a federal Incor-
poration law, |18 unnecessary oxcept to
rench that kind of corporation which, by
virtue of tha conslderations already ad-
vancod, will take advantage voluntarily
of an incorporation law, while the other
atate corporations dolng an  Interstate
business do mot need the supervision er
tha regulation of federal llcense and
would only be unnecessarily burdened
theraby.

The attorney genernl, at my suggestion,
has drafted a federal Incorporation law,
embodying the views 1 have attempted
to set forth wnd It will be ut the disposi-
tion of the appropriate commitices of
COngress,

WILLIAM H. TAFY,

The White Huuse, Jon. 7, 190,
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